The High Court of Justice ruling creates a conceptual framework for coping with the human dilemmas which the Separation fence comes to solve and which it creates. The justices in an opinion written by Justice Barak, in which Justices Heshin and Maza concurred, held that the Barrier is a security fence, being built to defend Israel against terrorism and not, as claimed by the petitioners a political boundary intended to annex land. 

While the security considerations are a matter for the defence establishment to determine, these considerations must be weighed against humanitarian considerations and these are a matter for the Court. The Court based this ruling on the standards of both public international law and Israeli administrative law.

As regards the application of public international law standards, the Court set out from the understanding that the rules of belligerent occupation are applicable. The Court based its decision on the Hague Regulations, as customary international law, and the humanitarian rules of the Fourth Geneva Convention, which the parties agreed applied to the issue. Accordingly, the Court held that the law of belligerent occupation recognises the authority of the military commander to maintain security in the area and to protect the security of his country and her citizens. The construction of the separation fence for the purposes of military necessity falls within the authority of the military commander to take possession of land under his control. The separation fence is intended to take the place of combat operations by physically blocking terrorist infiltration into Israeli population centers. Thus, the Court regarded the building of the separation fence as, in itself, a legitimate exercise of authority and proceeded to examine whether the route of the fence satisfied the requirements of humanitarian law.

The Court set out the principle of public international law by which the military commander's use of his authority must be balanced against humanitarian considerations. Such authority must be "properly balanced against the rights, needs and interests of the local population". This includes both a negative obligation to refrain from injuring the local population and a positive obligation to ensure the well being of the local population  

As regards the humanitarian considerations, the Court held that they must be examined specifically with regard to each stretch of the planned route of the Barrier. Examining the humanitarian impact of the route on five different stretches, subdivided into a further eight court orders, the Court ruled that 30 of 40 kilometers of the planned route of the Barrier in the area northwest of Jerusalem cause disproportionate harm  to the lives of Palestinian residents in the area. The justices were particularly concerned regarding separation of Palestinians from their agricultural lands, on which they depend for a living, and also paid attention to the economic impact on a population which is suffering from a very high rate of unemployment.  

The Court pointed out that both international law and the fundamental principles of Israeli administrative law recognise proportionality as the standard for balancing between the authority of the military commander and the needs of the local population. In balancing the humanitarian as against the security considerations, the Court made some interesting rulings. Applying the three sub-tests of proportionality under Israeli administrative law, the justices held that the route of the separation fence satisfied the first sub-test, in that the means are rationally related to the objective; it satisfied the second sub-test, in that the least injurious means in a spectrum of alternatives had been employed; however, it did not satisfy the third  sub-test, in that it did not adopt an alternative route, which although it would reduce the security benefit to some extent, would substantially reduce the injury to the local population. 

In reaching this decision, the Court referred to the amicus curiae brief submitted by the Council for Peace and Security  The Court pointed out that this brief was admitted by agreement of both sides (as part of the applicant’s submissions) and that the Council's military expertise was recognised by the military commander. The Court set out by saying that, in this respect, the petition before the Court was "exceptional" but, nevertheless, it was not at liberty to choose between the two contradictory military views before it since the greatest weight would always be given to the views of the military commander responsible for security. Thus, it could not accept the opinion of the Council for Peace and Security that its alternative route would be equally effective in securing the security objective of the proposed route. In spite of this clarification, the Court in fact relied on the amicus brief in order to conclude that there was an alternative route in various sections which would substantially reduce the injury to the local population.  

This decision is a landmark decision. It has implications for the route of the entire length of the separation fence, not only the 30 kilometers which were at question in this case, and maybe also for other security measures taken in the occupied territories. The Court has, in the past, rarely intervened in delicate issues of balance regarding security considerations of the defence establishment in the Occupied Territories. There are three possible explanations for this development. The first is the extent of the impact of the separation fence on the lives of the Palestinian population. The second is that the decision, which has been issued simultaneously in English as well as Hebrew, is clearly written in full awareness of the approaching decision of The Hague Court, thus preempting an argument that Israel is in violation of its international obligations and that its legal system does not provide an adequate recourse for prevention or prosecution of offences.  The third possibility is the intervention of civil society and the Court's ability to rely on the expert alternative provided in the amicus brief of the Council for Peace and Security. 

