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Introduction
On 16 March 2004, the Supreme Court of Israel published its judgment in H.C.J. 4128/02 Adam, Teva Va-Din (Israel Union for Environmental Defense) v. Prime Minister of Israel.
 The case, which was decided by a special nine-judge panel, addressed for the first time the constitutional status of the right to a satisfactory environment under Israel’s nascent constitutional scheme. In rejecting the petition, the Court held that, in the absence of explicit reference to environmental rights in the language of the Basic Laws, it is barred from conferring constitutional status upon a right to satisfactory environment. As a result, the Court refrained from striking down legislation which reduces the influence of environmental considerations in the process of planning national infrastructure projects. 
However, the Court did hold that legislation which adversely affects the environment, to a degree which undermines the minimal conditions for human subsistence, could be viewed as potentially incompatible with the constitutional right to human dignity, and left open the question of whether there exists a separate judge-made right to satsifcatory environment (a determination which has significance for statutory interpretation and administrative law purposes). In embracing such a position, the Court equated the status of the right to a satisfactory environment to that of other economic and social human rights: They too are generally not considered to fall within the scope of protection of the Israeli Basic Laws, except where the harm to economic and social interests conflicts with the right to minimal subsistence or with the principle of equality.

This short note does not wish to focus on the constitutional dimensions of Adam Teva Va-Din – at least not on its immediate human rights related constitutional aspects. Rather it wishes to criticize the use made by the Court of international law. In particular I argue that there exists a gap between the rhetorical commitment of the Court to international law standards and the actual readiness to enable international law to penetrate the constitutional law discourse in Israel. 
Background
The petition of Adam Teva Va-Din (IUED) – the most conspicuous NGO operating in the field of environment law in Israel – challenged the constitutionality of a 2002 amendment to the Planning and Building Law 1965, which was designed to expedite the process of approving national infrastructure development plans (including, inter alia, plans governing the construction of ports, water and sewage facilities, dumping grounds, power stations and gas and oil storing facilities). According to the amended law, environmental impact assessment surveys should be supervised by expert consultants and be subject to challenges by the general public within accelerated time frames. Furthermore, competent government ministers could authorize planning bodies to substitute impact surveys with less elaborated environmental expert opinions. IUED argued that the combined effect of these measures will undercut the effectiveness of the process of review of the environmental implications of major development projects. This, in turn, might lead to environmental degradation and will weaken the ability of individuals to challenge governmental plans which affect their vital interests. In constitutional terms, IUED argued that these consequences should be viewed as unjustified violations of the constitutional rights to life, body integrity, health, quality of life, human dignity, liberty and property.
The Court’s judgment

In his judgment, President Barak, who wrote for the Court, repeated his long-time conviction that the current Basic Laws should not be construed in an overly expansive manner, as such interpretation might upset the delicate balance of power between the branches of government. According to Barak, prudence in the judicial development of new constitutional right is warranted. In particular, the right to human dignity should not be over-stretched, so to encompass all possible human rights, as this would run contrary to established principles of constitutional interpretation. As a result, the Court was unwilling to read into the constitutional right to human dignity an independent human right to a satisfactory environment. Barak, was however willing to apply a previous ruling of his, holding that the right to human dignity protects a minimum of human subsistence,
 to environmental causes and stated that: “a law which harms environmental conditions in a way which causes harm to the requirements of minimum human subsistence harms human dignity and liberty”.
 
In addition, Barak was willing to acknowledge the theoretical premises of some other arguments raised by IUED. He conceded that extremely dangerous and devastating environmental harms might conflict with the right to life and body integrity (covered by article 2 of Basic Law: Human Dignity). Finally, he accepted the notion that the right to challenge development plans could conceivably be protected as a due process right under the right to human dignity. However, with regard to all of the mentioned potential constitutional rights, Barak held that the IUED failed to prove that the mere amendment of the Planning and Building Law (in contrast with specific plans which might be approved there under in the future), could be viewed as incompatible with the claimed constitutional rights. In other words, the Court postponed the timing of judicial review – it refrained from reviewing the enabling legislation, which did not harm the environment per se, but retained the option of reviewing in the future specific development projects in accordance with Israel’s administrative law.
 Barak did however make two recommendations: a) that the Knesset reconsider the desirability of the 2002 amendment;
 and b) that the officials in charge of its execution contemplate granting time-extensions for internal and external review proceedings.
The role of international law 
At first glance, the Adam Teva Va-Din judgment continues the trend of augmenting the role international law within the Israeli legal system.
 Barak cites numerous international law treaties and authorities, which are indicative of the emergence of a new human right to a satisfactory environment. He also cites national laws supporting the existence of such a right. However, the actual use he makes of these authorities in determining the status of the right to a satisfactory environment under Israeli constitutional law is disappointing. Although Barak’s judgment preserves the rhetoric of receptiveness to international standards, international law has little if any impact on the constitutional theory expounded in the judgment. 
First, Barak fails to distinguish between the legal relevance of international and comparative law – in fact, he explicitly states that: “[t]his comparative law  - whether in the international sphere or the national sphere – is of great significance… But comparative law is similar to an experienced friend. His good advice should be heard, but it should not replace independent decision making… The weight to be accorded to each consideration differs from one legal system to another. In the light of this background we now turn to Israel law”. This dicta contradicts the long-established case law, which views international law as part and parcel of Israeli law (by way of direct incorporation of customary law and through the interpretive presumption of compliance), and not merely as a source for inspiration or comparison. Most importantly, a presumption of conformity, which requires judges to construe domestic law in the light of international law, exists, while no parallel presumption governs comparative law. The failure to mention the presumption of compliance releases Barak from the need to directly confront the delicate question of the possible application of the ‘presumption of compliance’ doctrine with regard to the Basic Laws themselves. 
Second, while Barak seems to accept the dominant position in contemporary human rights law, according to which harm to the environment could generate a number of classical human rights violations (involving the right to life, health, property, privacy, adequate standard of living etc.),
 it is questionable whether the threshold he introduces for the constitutional protection of environmental interests – environmental harm preventing minimum human subsistence or causing extreme danger or devastation – is not significantly higher than that applied by most human rights bodies. In fact, a cursory review of the case law of the European Court of Human Rights suggests a lower threshold for including environmental harm within other human rights: in Lopez Ostra,
  the European Court regarded a smell nuisance, with no proven health implications, as an invasion of privacy; in Hatton,
 a European Court Chamber found that a noise nuisance tolerated by a government night flying scheme violated the right of privacy of individuals residing in proximity to Heathrow airport (the Grand Chamber partly reversed the decision and held that the balance between the rights violated and the public interest was reasonable).
 Barak’s decision not to resort to international law standards at this point, as a binding source of interpretation or even as a non-binding source of inspiration, weakens the links between the development of Israeli constitutional law on environmental rights and international human rights law, and results in a high threshold – perhaps too high a threshold - for recognizing environmental harms as human rights violations. While the Court certainly retains the freedom to deviate from international human rights law theories and practice, it would be advisable if such decisions (which implicate Israel international law obligations) are carefully considered and reasoned.
Third, Barak ignores the fundamental distinction between negative and positive right components which is part and parcel of contemporary human rights law,
 and without any explanation chooses to discuss the constitutionality of potentially environmental harmful measures in the context of article 2 of Basic Law: Human Dignity and Liberty, which addresses negative State obligations (the duty ‘to respect’). At the same he neglects to address article 4 of the Basic Law which introduces positive obligations to protect the constitutional rights to life, body integrity and liberty (analogous to the international human rights duty ‘to ensure’). Since the 2002 amendment seems to directly conflict with the positive dimension of constitutional rights protection - it restricts the ability of the State to ensure the compatibility of development plans with environmental standards – the decision of the Court frames the debate a priori in a restrictive manner. Once again, comparison to the jurisprudence of the European Court of Human Rights is instructive. In Guerra,
 the European Court viewed that the failure of Italian authorities to provide the applicants with information regarding the potential polluting effects of a chemical factory, constituted a violation of the State’s positive duty to ensure the human rights of the applicants (in the case – the right to privacy). This decision was reaffirmed in the 2002 Oneryildiz case.
 In other words, inadequate disclosure policies could be incompatible with the duty to ensure (or secure) substantive human rights. The same rationale would arguably support the duty to allow effective challenge procedures on the basis of such information.  
Direct or indirect reliance upon international jurisprudence and international law theories concerning the nature of human rights obligations might therefore have enabled the Israeli Supreme Court to explore in a more comprehensive manner the adverse prospective effects of the 2002 amendment. Such an approach would have enabled the Court to consider, inter alia, whether the amended law meets international obligations to protect the environment and to ensure the protection of human rights. Again, while the Court is not required to strictly abide by international doctrines in the course of constitutional interpretation, ignoring such doctrines altogether is undesirable. 
Barak’s reluctance to put international law into actual use in shaping the constitutional right to a satisfactory environment (either as an independent right or as an umbrella concept couched in the terms of a number of specific human rights), stands in contrast with the approach advocated by Justice Dorner in her separate opinion. Dorner evades altogether the constitutional discussion undertaken by Barak. Instead she holds that the rigidity of the time frames introduced by the amended law should be construed in the light of Israel’s international obligations to protect human rights (which also protect, in her view, environmental interests) and to protect the natural environment. Public authorities responsible for applying the amended law must therefore examine, whether on the basis of the law or on the basis of their inherent powers, if time extensions, necessary to study and examine the environmental implications of development projects, should be granted. This discretion is subject to judicial review under administrative law. The effect of Dorner’s decision is the importation of international law into the constitutional discourse through the back door: through interpretation and administrative law theories. While this approach does not solve all theoretical issues relating to the status of international law vis-à-vis constitutional texts, it provides a pragmatic framework of integration.
Concluding remarks

Adam Teva Va-Din represents an attempt by the Court to advance the scope of human rights protections under Israeli constitutional law so as to encompass newly protected interests – environmental rights. In doing so the Court adopts a cautious halfway approach, affording constitutional protection only to the severest violations of environmental standards. This development, which is no doubt informed by lessons drawn from the experience of other nations and from international law standards should be generally lauded.
At the same time, the Court’s treatment of international law deserves criticism. The demotion of international law to the status of comparative law is regrettable. Most significantly the de facto exclusion of international law from influencing the interplay between recognized constitutional rights and environmental conditions and from establishing the scope of the positive components of protected constitutional rights, does not sit well with the notion that international human rights should be taken seriously. While particular sensitivities appertain to the full incorporation of international law standards into the constitutional discourse, there is no reason why the former should be denied the very possibility of influencing the latter.
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