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1. Introduction

On 29 January 2002, the Supreme Court of Israel, operating in its capacity as a High Court of Justice (hereinafter: HCJ),
 declined to subject the Israeli policy of targeted State killings
 to a judicial review.
 In rejecting the appeal of MP Mohammed Barakeh
 against Israel’s Prime Minister, Ariel Sharon and its Minister of Defense, Benjamin Ben-Eliezer, to issue an order nisi and an interim injunction, halting the practice of targeted State killings, the Court’s concise judgment, reproduced here in its entirety, reads


We read and widely listened to the claims of the Applicant’s representative. It seems to us that the announcement given on behalf of the Respondents supplied an exhaustive response to the Applicant’s claims. The choice of means of warfare, used by the Respondents to preempt murderous terrorist attacks, is not the kind of issue the Court would see fit to intervene in. This is the case a fortiori when the appeal lacks a firm factual foundation and seeks a sweeping redress.
 
The HCJ thus decided that the policy of targeted State killings, characterized as ‘a means of warfare’ used in the fight against terrorism, is non-justiciable.
 

Targeted State killings do not take place in a vacuum; they reflect an administrative decision, a deliberate choice of means of warfare in response to attacks against Israelis in the context of the al-Aqsa Intifada. It is in this context that, as of the time this article is written (February 2003), 1828 Palestinians have been killed by the IDF. At least 128 of them lost their lives as a result of the Israeli policy of targeted killings, including 42 who were killed as they had the misfortune of being bystanders in such operations.
 During the same period, Palestinians killed 460 Israeli civilians and 216 Israeli soldiers.
 In this violent context, the Court is the only agency that can, and should, function as the guardian of basic human rights and subject governmental policies to critical judicial review, even if, indeed particularly when, those policies enjoy uncritical parliamentary and public support
.

While the ‘war against terror’ has become, especially in the blazing light of the burning twin towers, a convenient battle cry, chanted repeatedly by the forces of ‘good’ in their march against an increasingly menacing evil, it also represents the danger inherent in all clichés: the sacrifice of critical thinking for a simplified, mystified version of reality and the confusion of right with righteousness. This is a sacrifice the cost of which may be too high for a democracy to pay. The democratic discourse demands reflexivity and insists that the end is never to be confused with the means. The fight against terror is a worthy cause, but it does not follow that all the means taken in its pursuit are justified. Law contributes to this discourse and, inasmuch as ‘the prophecies of what the courts will do in fact, and nothing more pretentious than that’
 signify what law is, it falls upon the courts to determine which means may, and which may not, be used in this fight.

It is our argument that the HCJ’s decision on the non-justiciability of targeted State killings, as well as ‘other means of warfare used to preempt murderous terrorist attacks’, is (i) inconsistent with the jurisprudence of the HCJ as well as with its judicial practice; (ii) inappropriate in terms of judicial policy; and (iii) ill-advised when assessed from the perspective of both the domestic and the international legal discourse. Globalization processes are fostering, inter alia, a new legal culture, where the jurisdictional and the substantive reach of domestic courts, in matters that are within the purview of criminal international law – as certain acts of targeted State killings may well be
 - extends beyond traditional boundaries and domestic judgments become components of a global justice network. This legal culture is not oblivious to the advantages of a judicial deliberation by the courts of the State most concerned with a certain issue, and indeed accords the domestic system the right of first refusal to adjudicate. If, however, the domestic system fails to discharge this responsibility competently, this failure may be construed by both international and foreign judicial fora, as an invitation, indeed an obligation, to intervene, thereby in effect subjecting the performance of the domestic legal system to review and to revision.
 We expect the HCJ eventually to reverse its decision on the non-justiciability of the targeted State killings, and decide on the merits of the issue.
 While this article concentrates on the Israeli judicial system and on the specific act of targeted killings, its arguments apply equally to domestic courts of other democracies whenever the State is resorting to either targeted killings or to other ‘means of warfare’ to ‘preempt murderous terrorist attacks’.
 We think that this is precisely the kind of issues judicial institutions should ‘see fit to intervene in’ the review the legality of the means used. Such cases, calling for a judicial determination of what is, and what is not, legally permissible in a democratic State’s use of force, present judicial institutions with the opportunity of making a good law out of a hard case and a still harder reality. They should seize this opportunity. 

In order to substantiate our argument, the article is construed in the following manner: Part 2 offers a brief review of the doctrine of justiciability in the Israeli legal system, and focuses on its application to cases pertaining to security issues, including issues that relate to ‘a choice of means of warfare’. It concludes that the Court’s decision in the Barakeh appeal to refrain from deliberating on the legality of targeted State killings, is inconsistent with its own judicial policy and practice, as well as with the role it has carved for itself, and indeed with its identity, as the guardian of the rule of law: far from protecting the judicial process from politicization, it has exposed it to the charge of having sacrificed its raison d’être on the altar of raison d’état. 

Part 3 discusses the domestic, transnational and international dimensions of the current holding by the HCJ that the issue of targeted State killings is non-justiciable. This discussion substantiates our argument that the decision in the Barakeh appeal is not only inappropriate in terms of both law and judicial policy, but also counter productive insofar as it is likely to forfeit the very purpose it tacitly purports to advance: the benefits of a judicial deliberation of the issue by an Israeli court to both the Israeli and the international communities outweigh any (mis)perceived risks entailed in such a judicial engagement. Indeed, such a deliberation addresses both the international and the domestic communities: to the former it signifies that the Israeli legal system participates in and contributes to the global legal discourse and should be accorded due respect, which, in turn, reflects on the State itself; to the latter it signals that normative behavior does not necessarily compromise the national interest and may indeed advance it. This is a message that the democratic discourse within a State should not ignore. 

Part 4 offers a few concluding observations regarding law, policy and the doctrine of justiciability as they relate to the work of municipal courts called upon to determine the legality of policies and actions undertaken in the context of violent confrontations, in an era characterized not only by terrorism which knows no frontiers, but also by the globalization of the legal discourse and by a consequential commitment to substitute a culture of individual accountability for the practice of State impunity.

2. The Justiciability Doctrine in the Israeli Legal System – the Domestic Front

A. The Rise and Decline of the Justiciability Doctrine in Israeli Jurisprudence

Every modern legal system has designated gatekeepers. Those gatekeepers may be more or less evident, but their role is always the same: to control access to judicial institutions. The doctrine of justiciability is one such exclusionary mechanism: it allows ‘the Court to lock its gates where it deems that it is inappropriate to consider an issue’,
 an inappropriateness reflecting the sense of the bench that the controversial political or public nature of the appeal renders the application of judicial standards – as distinct from other methods of decision making processes – unsuitable for resolving the conflict
. Such refusal to deliberate certain issues characterized the HCJ during the first three decades of its existence.
 This is no longer the case: ever since the 1980’s, the Court has substituted a substantive, principled, or as it is often labeled, ‘activist’ jurisprudential orientation, for a formalistic one
. One consequence of this shift is, in the words of one of the justices of the Court, that the doctrine of justiciability itself had been ‘adjudicated and sentenced to the archives’.
 

In initiating its new approach, the Court, taking its cue from Baker v. Carr,
 distinguished between normative and institutional justiciability: The former, said the Court, ‘responds to the question whether there are legal standards for determining the dispute before the Court; the latter responds to the question whether the Court is the appropriate institution for determining a dispute or whether it is more appropriate for the dispute to be determined by another institution’.
 As regards normative justiciability thus understood, the position of the Court is quite clear: ‘There is no action which is not governed by law. Every action is conceived within a legal order…there is no “legal vacuum” where actions are committed outside of law’s reach. The law extends to all actions…each and every action – as political and as a matter of policy as it may well be – exists within the world of law, and there is a legal norm which determines whether it be permissible or not.’
 In this normative world we inhabit, since every action is subject to a legal definition, there is always, in the very least, an applicable legal standard for its review. That standard is the legal norm of reasonableness.
 In a normative world, then, normative non-justiciability is no more. ‘All is justiciable’.

Having thus discarded the very possibility of normative non-justiciability, the Court proceeded to further curtail the applicability of its twin, albeit non identical, sister, institutional justiciability: ‘Here’ observed the Court, ‘the question is whether it is desirable to determine a dispute – which is normatively justiciable – by legal standards in courts.’
 The judicial response to this question suggests that the Court is almost always the appropriate institution for the resolution of disputes, thereby rendering the doctrine virtually obsolete. An analysis of the rationale given by the Court in the relatively few appeals which were rejected on the grounds of institutional non-justiciability over the past decade
, discloses that the Court would be inclined to exercise its discretion and refrain from intervening in two main areas, religion and the peace process, and even that only when the following, at times interrelated, conditions are met:

(a) The appeal raises an issue, which is predominantly a hotly contested policy matter falling under the lawfully exercised jurisdiction of a non judicial branch of government;
 

(b) The appeal neither discloses a concrete dispute nor points to a violation of individual rights. Instead, it asks the Court to determine a conceptual problem, and expects it to vindicate values. Nevertheless, the appeal is judiciable when a decision is required in order to establish general legal standards of conduct without which irreversible infringement of basic rights is highly likely
.

(c) The contested decision is subject to an effective review by either of the two other branches of government as the case may be, and, therefore, it is possible for the applicants to seek and find redress, albeit not a judicial relief.
 

(d) The contested decision does not contravene the fundamental principle of equality.

It should finally be noted that even appeals which related directly to the foreign affairs of Israel in the context of the Israeli-Palestinian conflict and which appeared to have met the conditions specified hereinabove, were not rejected on the basis of institutional non-justiciability per se
. 

The above described jurisprudential position, attributed largely to Chief Justice Barak, has attracted considerable criticism.
 The intellectual crux of the criticism rests on the construction of ‘reasonableness’ as an ever present judicial standard for the determination of disputes, as it positions the Court as a modern Philosopher-King, the custodian of reason, able to rectify the failure of the ‘unreasonable’ political system to resolve conflicts. In thus positioning itself, it is argued, the Court runs the risk of being perceived as a potential opposition to the government. 
  Underlying this criticism are diverging opinions regarding the proper separation of powers in a democracy. Chief Justice Barak’s response has been clear, maintaining that far from abusing the separation of powers principles, this jurisprudence advances it: in refusing to intervene in political issues, the Court does not promote separation of powers; it simply allows one power to reign free; judicial review does not entail a review of the political content of the decisions; it merely guarantees that the power has been exercised according to law. It is this guarantee, which secures the proper separation of powers and the rule of law, in a democracy.
 The only real constraint, which would require the Court to invoke institutional non-justiciability, exists when there is fear of the politicization of the judicial process. That possibility may materialize primarily when the appeal does not seek truly an equitable relief, but rather a political victory and, therefore, attempts to manipulate the legal process in order to score points in a political contest.
 

The above described expansive exercise of jurisdiction, commonly described as ‘the decline of formalism and the rise of values’,
 reflects the self perception of the Court: it is an institution whose role and raison d’être, are to oversee the enforceability of the rule of law
 and for this purpose it is empowered to subject virtually all actions of the other branches of government to its judicial review. By thus opening its doors in order to safeguard the rule of law and the legality of government, the HCJ has positioned itself, at least symbolically and potentially, as the gatekeeper of the Israeli democracy.
 

B. The Justiciability of Security Issues

The HCJ has maintained the above described position with respect to appeals pertaining to security issues as well. Indeed, a review of the gamut of such issues which the Court has determined on their merits discloses that it did not shy away from deciding on a challenge to the decision of the President of the State to grant amnesty to senior staff of the security services accused of killing terrorists captured alive, even before the accused were convicted.
 It has further engaged in a substantive determination of appeals concerning the distribution of gas masks to the inhabitants of the occupied territories during the Gulf War;
 the inscription on tombstones of IDF soldiers killed during their military service;
 the uncovering of the name of the Chief of Military Intelligence;
 and the decision that the IDF cannot exclude women from candidacy to the air force pilot training program.
 Most notably, the Court did not lock its gates when faced with an appeal against the Minister of Defense regarding the continued administrative detention of Lebanese citizens as hostages, or bargaining chips, in Israel,
 and it further subjected both the practice of torture by the General Security Services
 and the practice of ‘assigning the place of residence’ of suspected terrorists’ family members
, to a substantive judicial review. These last three decisions are particularly important in our context, as torture, the holding of hostages, and assigned residence may well be said to represent a ‘choice of means of warfare…used to preempt murderous terrorist attacks’, a choice which the HCJ did subject to its judicial review.

The HCJ’s gates have remained open, at least in principle, during the recent ‘Defensive Shield’ Operation, in the context of which it was faced with 22 appeals concerning alleged illegalities of this military operation.
 Thus, for instance, the Court was asked to order the IDF not to harm the civilian population in the Jenin refugee camp and in other areas of the operation, and, for that purpose, to refrain from bombarding civilian targets and civilians through the use of airplanes, tanks or any other weapons;
 to refrain from the destruction of houses without previous warning, without giving a hearing, and, without allowing the evacuation of the houses from both inhabitants and property;
 to refrain from shooting at medical personnel belonging to the Red Cross and to the Red Crescent Organizations and otherwise to hamper their medical relief activities;
 to declare illegal and cancel the order of the Military Commander in the West Bank forbidding detainees to meet with lawyers;
 and, to determine the illegality of the siege of the Church of the Nativity.
 In no such case has the Court accepted the position of the Respondent that the appeal was non-justiciable, and thus dismissed it without any further ado as to its merits.
 

Against this background the resurrection by the Court in the Barakeh appeal of the doctrine of non-justiciability is markedly inconsistent with both its jurisprudence and its judicial practice. Why, indeed, is the policy and practice of torture justiciable, and that of targeted killings not? 
The concise language used in the decision in the Barakeh appeal obfuscates more than illuminates any substantive response: is it really the case that ‘the choice of means of warfare, used by the Respondents to timely preempt murderous terrorist attacks, is not the kind of issue the Court would see fit to intervene in’?  Is this a fortiori the case ‘when the appeal lacks a firm factual foundation and seeks a sweeping redress’? Does the appeal against targeted State killings meet the parameters articulated by the HCJ over the years, which direct its discretionary determination of non-justiciability?
 We think not. A comparison between the decision under consideration and the decision of the Court in the Hess case further substantiates this conclusion.

The Applicant, Yo’av Hess, is an Israeli citizen, serving on reserve in the IDF. He appealed against various provisions in the IDF’s open-fire instructions, which, he claimed, were exposing him, as well as other soldiers, to ‘the possibilities of executing an illegal order, or committing the grave criminal act of murder, or a war crime’.
 The HCJ rejected the appeal by a majority vote, on the basis of its being general and lacking a firm, concrete factual foundation.
 The minority judge, Goldberg, thought that when the contested issue concerns the alleged illegality of a legal provision, the Court should not make the existence of the concrete conditions where the illegality will manifest itself a precondition for determining whether or not the provision is legal: ‘At times, a decision is required’, said Goldberg J., ‘in order to “apply the balm before the blow”, especially in irreversible cases or when it is appropriate that the applicant and the public know how to plan their moves…In such cases, the Court does not render a general judicial opinion, but determines what is permissible and what is forbidden; what is legal and what is illegal…the mapping of the road to be taken does not, therefore, have always to be accompanied by the laying of a concrete factual foundation beyond the legal provision under consideration.’
  

In an additional deliberation process,
 the Court accepted this view of the minority judge and, further reversed the holding of the majority, in the context of determining the justiciability of the appeal. Responding to whether or not the alleged illegality of the open-fire instructions is justiciable, the Court Stated: ‘The issue before us is not a political question dressed up artificially as a legal question, when the dress barely covers the real content and essence and comes apart at its seams…We are faced with particular instructions concerning the behavior of an armed soldier under circumstances which may require an immediate reaction, without the possibility of seeking advice regarding the proper way of implementing the instructions once certain circumstances have occurred. This issue deserves – from a normative perspective, from an institutional perspective, and from both as a seamless whole – a judicial determination, and on this matter I see eye to eye with my esteemed colleague, justice Goldberg, that one should not precondition such a deliberation on the prior existence of concrete circumstances of causing death or violating an instruction, in order to determine the question before us.’

It is difficult to see in what sense the question of the legality of targeted State killings is different from the question of the legality of the open-fire instructions: the appeal to the HCJ to determine the legality of the administrative instruction of targeted State killings does not present it with ‘a political question dressed up artificially as a legal question’. The question presented clearly ‘deserves – from a normative perspective, from an institutional perspective, and from both as a seamless whole – a judicial determination’.
 Indeed, the Court ‘should not precondition such a deliberation on the prior existence of concrete circumstances of causing death or violating an instruction, in order to determine the question’.
 This is especially so ‘in irreversible cases’ where an illegal action may amount to a war crime.
 Judicial nonintervention in such cases would encourage the State to conceal the IDF’s standards of operation and generate the ultimate irreversible result, loss of life, in situations which are governed by well known international legal standards. ‘In such cases, the Court does not render a general judicial opinion, but determines what is permissible and what is forbidden; what is legal and what is illegal…the mapping of the road to be taken does not, therefore, have always to be accompanied by the laying of a concrete factual foundation beyond the legal provision under consideration.’

C. The Justiciability of Targeted State Killings

The inescapable conclusion from the above review and analysis is that an appeal requesting the Court to determine the legality or illegality of targeted State killings meets none of the criteria developed over the years in the jurisprudence of the HCJ to direct its discretionary power to invoke the doctrine of institutional non-justiciability. There are many reasons supporting this conclusion. First, such an appeal does not raise an issue that is predominantly political, but rather an issue that is primarily legal. Secondly, far from requesting the Court to engage in an academic discussion of an abstract problem befitting ‘college debating forums’,
 it requests it to determine the legality of a specific administrative act  – relating to the most fundamental human right, the right to life - to which specific legal provisions apply. Thirdly, far from requesting the Court to review a broad policy issue, such as the legality of the peace process; of settlements and, indeed, of the fight against terrorism, it calls for a judicial determination of a narrow question which pertains to a specific means through which the broad policy of fighting terrorism, a policy which itself may well be ill-suited for a judicial determination, is implemented. Fourthly, far from manipulating the Court into an inappropriate intervention in a political contest better resolved by the executive branch, it requests the only relief available to an alleged violation of law by the executive, a judicial determination. Failure to respond to this request leaves the Government, and the military, free to do as they please without – rather than within – the rule of law. Failure to respond to this request is an abdication of judicial responsibility as it pertains to its most important role, to vindicate the rule of law at the time when it is most vulnerable, when the guns are firing.
 This failure does not reflect genuine fear of the politicization of the judicial process but may indeed reflect the very politicization that is feared.

We further submit that the same conclusion is warranted from a normative, as distinct from a descriptive, standpoint: a Court that declines to decide on the merits of the legality of State targeted killings, is not a Court that merely made no decision. The decision not to decide is, too, a decision entailing far-reaching ramifications. Its substantive effect has contributed to the wholesale legitimization of the policy of targeted killings, in the eyes of the government, the legislature, the I.D.F. and the public.
 Its material effect has been the continuation of the practice of targeted killings unperturbed by clearly delineated limitations and unhampered by the notion of either State responsibility or of personal accountability. Its institutional effect has been to don a judicial mantle of approval on the flexed muscles of the body - politic, rendering the Court a silent accomplice  – rather than a normative counterweight - to the executive. Its discursive effect has been the suppression of any critical public deliberation regarding what is, and what is not, a legitimate means of warfare in a democracy. These effects create the conditions of possibility for the dropping of a ton of warhead fired from an F-16 on a residential site in the town of Gaza, killing fifteen civilians, including nine children, in addition to the target, and wounding over eighty more.
 These effects may lead to a systemic failure inasmuch as they contribute to the numbing of democratic sensibilities. 

The organization of democratic governments is not an end in itself. The separation of powers in a democracy is a means to allow it to walk the tightrope between competing demands without losing its balance. These demands require it to balance the will of the majority and the protection of minorities; security and liberty; and, in certain situations, fighting against terror and protecting human rights and humanitarian values. That fight too takes place within the law. That balance too is to be secured by a judiciary the role of which is to review the legality, not reflect the will of the other branches of government. In so doing the Court does not substitute its political preference for that of the government; it merely informs the latter of the legal limitations to its power. In so doing, it may indeed contribute to, rather than detract from, the quality of its decisions.

In the context of the ever escalating violence and the cycle of revenge, misery and public outrage wrought by the al-Aqsa Intifada on both sides of the conflict, and its consequential cheapening of human life and humane values, the judicial institution is the only agency which can – and should – function as the guardian of basic human rights.  It is in this context that, from a normative perspective, the Court should operate, as indeed it has done in the past, on the basis of the ‘red light’ doctrine, directing it to exercise stringent judicial review over the Executive.
  This is a fortiori the case when the deliberate ‘choice of means of warfare’ may culminate in a war crime, entailing international and universal ramifications. These are detailed in the following Part 3 bellow. 

3.
The Globalization of the Judicial Discourse: Universal and International Dimensions of the Domestic Judicial Process 

A. General

The coming of age of international criminal law is grounded in the view that war crimes are justiciable
 and that should the State most concerned fail to enforce the law, judicial institutions of either the international community or of other States acting as agents for that community, are to rectify this failure and exercise jurisdiction over alleged perpetrators of crimes. The exercise of international or universal jurisdiction, thus, is designed to supplement a domestic system that has failed to work,
 and, indeed, to stimulate its proper functioning in the future.

We  argued above that the Barakeh decision signifies the exception to, rather than the rule of, judicial engagement in Israel. We presently propose that its effects should serve as a warning sign and as a call for revision and submit that the Israeli judicial system is perfectly competent and able to rectify this failure. In so doing, it will advance, rather than endanger, the interests of the State. The globalization of criminal judicial processes underscores this position as it invites domestic courts to exercise their judicial responsibility and provides them with an additional rationale, and indeed an opportunity, for strengthening their role. Israeli courts should seize and welcome, not forsake and fear, this opportunity.  

In order to substantiate this position, Section B  briefly notes the recent progress of international criminal law and, emphasizing the Israeli stand with respect to this process, further suggests that any State will be ill-advised to ignore it: the international and universal dimensions of alleged international crimes are becoming part of domestic legal processes and discourse, and encourage the latter to engage in, and contribute to, the process. Sections C and D focus, respectively, on the universal and on the international dimensions of domestic judicial decisions. Each Section briefly defines its scope of inquiry and proceeds to demonstrate the built-in primacy of a judicial determination by the courts of the State most concerned with the crime over that of the foreign forum. Concluding Section E discusses the pragmatic as well as the normative reasons for the primacy accorded to domestic courts in the nascent system of globalized criminal law, and proceeds to present the advantages of a properly exercised domestic judicial process from the perspective of both law and policy.

B. The Globalization of Criminal Judicial Processes and Discourse

The post World War II development of a globalized criminal jurisdictional network - consisting of traditional State centered jurisdiction, centralized international jurisdiction and decentralized universal jurisdiction - is a well known story requiring no retelling here. Developments over the past decade included the creation of the two ad hoc Criminal Tribunals for the Former Yugoslavia
 and for Rwanda;
 Special Courts of East Timor;
 the seminal decision of the House of Lords in ex parte Pinochet,
 followed by a few other instances of the exercise of universal jurisdiction by States,
 most notably the proceedings in Belgium against both the Democratic Republic of Congo’s acting Minister of Foreign Affairs, Mr. Yerodia, for alleged grave violation of humanitarian law,
 and the current Israeli Prime Minister, Ariel Sharon, for his alleged responsibility for the Sabra and Shatilla massacre;
 and, the crowning achievement to date, the establishment of the International Criminal Court (hereinafter: ICC).
  

These recent developments are inseparable from what we currently label ‘globalization’, an all encompassing process of transformation, driven by economic forces, technology and by the media, and characterized by multiple instances of contact.
 This is a process celebrated by some and loathed by others, but one that no State can afford to ignore, any more than it can afford to disembark from the superhighway. The globalization of criminal law is an aspect of this process, which, in bringing to fruition human efforts to deter, prevent and punish atrocities through law and institutions, appears, at least prima facie, to offer little grounds for resistance. Significantly, while globalization processes created the conditions for possibility of a network of jurisdictions designed to ensure that perpetrators of horrifying crimes shall not go unpunished, the rationale justifying the creation of that network has remained unchanged. This is so because the human capacity for evil, transcending territorial, temporal, national and ethnic delimitations has proven to be quite resilient to change. It is thus not surprising that when, at the dawn of the 21st century, the Chair of the Committee of the Whole of the Rome Diplomatic Conference of Plenipotentiaries on the Establishment of an ICC, Ambassador (as he then was) Philippe Kirsch, Stated that 

[I]t must be understood that no one expects the ICC, on its own, to deter all crimes. The ICC must be part of a framework of measures to sustain a culture of accountability, including increased domestic prosecution of such crimes, greater use of universal jurisdiction, and greater international cooperation in suppressing international crimes.
 

he was not providing any additional insight to that offered some forty years earlier by the District Court of Jerusalem: 

The abhorrent crimes defined in this law are not crimes under Israeli law alone. These crimes, which struck at the whole of mankind and shocked the conscience of nations, are grave offenses against the law of nations itself (delicta juris gentium)…international law is, in the absence of an International Court, in need of the judicial and legislative organs of every country to give effect to its criminal interdictions and to bring criminals to trial.
  

In the light of the above, Israel’s stand vis-a-vis these developments is particularly intriguing, as it appears to be a mirror image of the above described transition. Currently, when most other Western democracies
 seem to embrace the expansion of both universal and international jurisdictions, Israel stands in less than splendid (near) isolation in its suspicion towards, indeed opposition to, both. This position is evidenced, inter alia, by the fact that it has not ratified the Statute of the ICC.
 Previously, however, during the period roughly corresponding to the Cold War era, Israel was among the very few States that have attempted to bridge the gap between aspiration and achievement in respect of the criminalization of human rights atrocities. This latter proposition rests on four cumulative grounds. first, it is one of the few States that as early as 1950, enacted legislation enabling the implementation of its commitment under the Genocide Convention,
 albeit not under the Geneva Conventions. Second, its Nazi (Punishment) Law attests to a willingness to act even handedly as it permits charges against the Judenrat, the Jewish Council and the Kapos. Indeed, during the 1950s, its courts have practiced what the law preached, rendering judgments on Jews accused of collaboration with, or assistance to, the Nazis.
 Third, the Eichmann Trial, conducted in the early 1960s,
 while not beyond controversy,
 has articulated the rationale for the exercise of universal jurisdiction, in a manner that remains valid to date and is frequently cited in literature’s justification for, and effort to establish the customary nature of, this nontraditional basis of jurisdiction.
 Finally, during the 1980’s, the functioning of its judicial system in the Demjanjuk affair,
 which resulted in his acquittal, demonstrates that judicial determination of international crimes, even when undertaken some forty years after the events, need not necessarily be devoid of professionalism: far from reflecting mere victors’ justice and victims’ revenge, the decision is a testimony to legal precision and meticulous observation of due process.

What may explain this ironic shift in the position of Israel, placing it at odds with the pace and direction of the majority of democratic States? An obvious explanation is that since its inception, and unlike most other Western democracies, Israel had known not a moment of peace. For Israel, then, the use of force is a fact of life, rendering it ill disposed towards allowing foreigners to judge its military choices.
 The attractive obviousness of this explanation, is, however, misleading, as it fails to account for the fact that despite its continuous lack of relative peace, and for many years, Israel did go on record as supporting international criminal law and the exercise of universal, and international jurisdiction. It further presupposes both that military choices and the exercise of military power are inherently of a kind that contravenes the law, and that non-domestic judicial institutions are forever biased and politicized. Such assertions, however, rest on clichés of power-politics more than on substantive evidence: military choices are not necessarily criminal
 any more than foreign courts are necessarily prejudiced.
 Indeed, the record of judicial institutions exercising international or universal jurisdiction, over the past decade, seems to suggest a lesser degree of propensity towards politicization, than that evidenced by many domestic courts.
 Finally, the argument could be turned on its head: it could be pointed out that since war crimes often operate at the instigation of local political authorities, and with the assistance of the domestic legal establishment, domestic legal processes may not do much either to deter or to punish actors. Once this is indeed the case, the prevention and punishment of war crimes becomes a legal, and indeed a moral, concern of the international community. 

There are other, no doubt deeper, explanations pointing to a myriad of root causes, ranging from Israel’s collective mental inability to conceive of itself as anything other than a victim, to its political and military entanglement in a conflict that increasingly appears to belong to a bygone era of imperialism, rather than to the dawning age of Empire,
 and entailing a prolonged occupation, the legitimacy of which is being challenged by States and by international institutions alike. For our purposes, however, suffice it to note the following events: the willingness of a Belgian Court, exercising universal jurisdiction,
 to entertain a complaint against the Israeli Prime Minister for his alleged responsibility for the Sabra and Shatila massacre; the turning of the Durban Conference against Racism into an anti Zionist event
; the criticism directed at Israel in the 2001 Conference of the Parties to the Geneva Conventions
, and the inclusion, in the Statute of the ICC, of Article 8(2)(b)(viii).
 These events, all occurring in close temporal proximity, and coinciding with the collapse of the peace process and the onset of the al-Aqsa intifada, did little to place Israel in a celebratory mood towards the globalization of international criminal law, and much to place it on alert, intent on discrediting the process as necessarily susceptible to political manipulation.
 

It is thus not surprising that Israel, being on the defensive, adopted either an apologetic or an aloof, seemingly disinterested, stand vis-a-vis a development that it had originally heralded and supported. Neither position however, is likely to prove productive, even if the benchmark for productivity is nothing more than Israel’s perceived national interest in retaining control over its military choices and their methods of execution. An apologetic position, that is the use of a legalistic toolbox in order to justify whatever the national interest decrees at a particular point in time, tends to stain, rather than cleanse, the action under consideration; contributes to the appearances of illegality; and further diminishes the respect for domestic legal professionalism as it equates its practitioners with verbal mercenaries. Aloofness is, quite simply, impossible in a globalized world of interdependencies. Attesting to this truism in the specific context of jurisdictional regimes, is the fact that neither Israel’s refusal to become a party to the ICC, nor its denunciation of the exercise of universal jurisdiction by foreign courts as merely political, can bar either the former or the latter tribunals from exercising their jurisdiction over Israeli nationals suspected of having committed international crimes.
 Israel is well aware of that, and therefore, any appearance of lack of concern on its part regarding these developments is just that, an appearance, serving as an all too transparent a veil for unease and, indeed, anxiety.

There is, however, a third option, which evidences neither an apologetic nor a detached stand. It is the adoption, by domestic courts – and indeed other participants in the decision making process – of a normative approach to the protection of human rights, leading to an engaged dialogue with other jurisdictional regimes functioning in the nascent global criminal legal order. That order, as will be demonstrated in the following two sections, far from competing with, actually encourages and gives primacy to the adjudication of alleged crimes by competent domestic courts exercising their jurisdiction on the basis of traditional grounds. 

C. The Intra-national Dimension: Universal Jurisdiction

‘Universal jurisdiction’ refers to the ability of the courts of any State to try persons for international crimes, in the absence of any nexus between the prosecuting State and the crime, as the latter was committed outside its territory, neither the perpetrator nor the victims were its nationals, and none of its own national interests was affected. Given that the international legal order is still primarily State centered, the granting to each State of special extraterritorial powers is clearly exceptional.
 The exceptionality of the measure requires a strong justification for its very existence and related circumspection in its application. 

The justification for universal jurisdiction stems from the nature of the crimes to which it is applicable, and is based on both normative and policy positions. The nature of the crime is so appalling as to have ‘struck at the whole of mankind and shock[ed] the conscience of nations’.
 The normative assumption underlying this rationale is the existence of certain core values and interests that are shared by all members of the international community.
 Its policy implications are first, that these shared interests require that they be protected, and second, that effective enforcement mechanisms provide a necessary, albeit insufficient, protection.
 It follows that should the State that has links to the crime exercise its jurisdiction over alleged perpetrators in an effective manner, there is no justification for the application of universal jurisdiction by other States. It is only the failure of the domestic system to subject alleged crimes to judicial determination, a failure antithetical to the very notion of the rule of law and detrimental to the shared interests of the community, that justifies the exercise of universal jurisdiction.  The net result of the above is that universal jurisdiction is a residual enforcement mechanism, to be used as a last resort, when the State most concerned has abdicated its primary responsibility, indeed obligation, to bring offenders to justice.
 The success of this mechanism, then, can be measured by its redundancy: it is an invitation to domestic States to exercise their jurisdiction; if the invitation is accepted, universal jurisdiction becomes redundant; if it is declined, the exercise of universal jurisdiction by another State is required, to ensure that law – and the order it supports – remain credible.

Thus understood, the need for cautiousness and circumspection in the exercise of this extraordinary measure is clear: as a matter of policy, universal jurisdiction should apply only when the following cumulative conditions are met: 

1. The crime is of a most serious concern to the international community, a concern evidenced by the jus cogens normative status of the prohibition on the conduct;
 

2. Either the State most concerned with the crime, or any other State connected with the crime on the basis of any of the traditional jurisdictional links, failed to bring its perpetrator to justice by either trying him in a competent manner or by extraditing him to another State which had requested his extradition, and is able to try him;
 

3. The exercise of universal jurisdiction does not, itself, violate the human rights of the accused, that is, in personam jurisdiction is a sine qua non condition for the exercise of universal jurisdiction and the trial observes the due process rights of the accused
; and, 

4. The State exercising universal jurisdiction is acting on behalf of the international community and has no interest other than the enforcement of law against hostis humani generis, which is advanced by this exercise.
 This means that exercise of universal jurisdiction is discretionary, inasmuch as the relevant forum has to ensure that the prosecution is not politically motivated in a manner which is likely to disrupt, rather than advance, the rule of law and order, thereby forfeiting the very justification for universal jurisdiction. 

We submit that as a matter of both State law and practice, these conditions are generally being met. The exercise of universal jurisdiction by a domestic judicial institution is normally based on enabling domestic legislation. A review of such legislation reveals that there are few legal systems that enable their courts to exercise universal jurisdiction with no limitations.
 The most common such limitations, found either in the enabling legislation or in more general enactments and legal principles of the domestic system, are the following:

(a) Subject matter limitations – most legal systems that enable the exercise of universal jurisdiction, do so only with respect to some, but not all, international crimes.
 International crimes, in turn, require the application of universal jurisdiction only when other means of carrying out the obligations emanating from the aut dedere aut judicare principle have failed 
.

(b) Double criminality – This limitation requires that the conduct be a crime in both the domestic jurisdiction of the forum State and the jurisdiction of the territorial State or the State making an extradition request based on universal jurisdiction.
 This requirement is problematic insofar as it pertains to crimes under international law, since international crimes are said to form part of jus cogens, thus triggering universal criminality and jurisdiction.

(c) Geographic and temporal limitations – some legal systems limit the scope of universal jurisdiction their courts are authorized to exercise to certain geographical areas,
 whereas others limit it to crimes committed between or after certain dates.

(d) Custodial jurisdiction limitation – this limitation requires the presence of the accused in the territory of the State seeking to exercise universal jurisdiction. This requirement for in personam jurisdiction precludes trials in absentia and is derived from the right to a fair trial guaranteed in Article 14(3) of the International Covenant on Civil and Political rights (hereinafter ICCPR). The legal prohibition of such trials, unless the accused flees the jurisdiction during trial or after having been given notice of the charge or when his conduct disrupts the proceedings,
 is present in many national constitutions and legislation,
 although its customary status is uncertain.
 
(e) Non bis in idem limitation
 – The principle that no one can be retried for a conduct
 for which he has already been finally convicted or acquitted by a competent court is a salient human right recognized in Article 14(7) of the ICCPR,
 and enjoying a history that dates back to the Digest of Justinian. While originally conceived to apply to double prosecution within the same State,
 its rationale equally supports application on the international plane, for two reasons: first, the human rights protection it affords an individual from being repeatedly prosecuted for the same offense holds regardless of the prosecuting authority;
 second, the respect for judicial decisions it displays in incorporating the res judicata pro veritate habetur equally holds on the international level, as conflicts between legal systems, and conflicting judgments, are not less detrimental to both the person and the legal systems concerned than conflicts within a single system.
 Indeed, the res judicata effect of foreign judgments is generally respected as a bar to the exercise of universal jurisdiction precisely because it is an exception, and it is felt that primacy should be given to the outcome of proceedings conducted by courts with direct interest in the case. This respect is so entrenched that even the most far reaching Belgian legislation that enables universal jurisdiction recognizes foreign judgments, and extends said recognition to cases when the judgment cannot be enforced due to limitation statutes, amnesty or pardon.
 Indeed, the pervasiveness of the principle in national constitutions representing all known legal systems;
 bilateral extradition treaties;
 and, multinational conventions,
 lends support to the proposition that it is a general principle of international law, and has become part of both conventional and customary international law.

The paucity, to date, of cases prosecuted on the basis of universal jurisdiction attests, inter alia, to the cautiousness and discretion with which domestic States have thus far approached it: forever aware that universal jurisdiction is the exception rather than the rule, and weary of potential political entanglement,
 States have preferred not to exercise their universal jurisdiction. At times this carefulness was sheer reluctance, as is evidenced by the fact that all too often States have violated their obligation to either execute or try perpetrators of war crimes. 

The renewed interest in the criminalization of human rights atrocities may contribute to a greater willingness of States to exercise universal jurisdiction. Insofar as this exercise would be undertaken by a State acting on behalf of the international community in order to bridge the gap between aspiration and achievement, it would be exercised according to the above delineated limitations, and would be a welcomed development, respecting the primacy of the jurisdiction of the State most concerned with the crime as well as the human rights of the accused. Indeed, such would be the case if and when several States would wish to try the accused: while international law at present provides no guidelines regarding priorities in case of concurring jurisdictions, there are numerous conventions pertaining to criminal international law and establishing a two-tier system whereby the priority of a State with a link to the crime is always established over that of any other State wishing to exercise universal jurisdiction.
 Nevertheless, the decentralized regime of universal interstate jurisdiction, does not, indeed cannot, guarantee that such would always be the case.

The priority accorded to the State most concerned with the crime to try perpetrators of severe international crimes is, however, clearly guaranteed under the new regime of international jurisdiction in the form of the ICC.

D. The International Dimension: the Jurisdiction of the ICC 

The rationale for the creation of the ICC is the very same rationale that informs interstate universal jurisdiction. International, centralized jurisdiction, however, is neither synonymous with, nor renders redundant universal, decentralized, jurisdiction. It follows that the ICC complements, rather than replaces, universal jurisdiction, and, by the same token, it is designed to encourage, and contribute to, a more rigorous functioning of domestic courts. Its success, therefore, should be measured against the standard of this, essentially political, development. In order to substantiate this proposition, it is necessary to outline briefly both the bases of jurisdiction of the ICC, and the principle of complementarity, which, while not defined in the Statute, nevertheless informs the jurisdictional regime of the Court in its entirety.

The Statute of the ICC incorporates directly the concept of universal jurisdiction in one instance only: when the Security Council, acting under Chapter VII of the United Nations Charter, refers to the Prosecutor a situation in which at least one of the crimes within the jurisdiction of the Court
 appears to have been committed.
 Under this provision, the consent of no State is required, even when the suspect is a national of a State non-party to the Statute.
 Insofar as the idea behind universal jurisdiction is that each State may exercise jurisdiction over such crimes, this provision simply transfers the very same idea to the international, rather than the intra-national level, as it expresses the idea that States may do together what each of them may do separately.
 Other than basing its jurisdiction on a referral by the Security Council, the Court is authorized to base its jurisdiction on two other grounds: a referral by a State Party to its Statute,
 and by the Prosecutor proprio motu,
 so long as either the territorial State or the State of nationality of the accused has accepted the Court’s jurisdiction.
 It follows that in most cases over which the ICC is authorized to exercise jurisdiction, its basis is the traditional regime of States’ consent resting on the traditional principles of territoriality and nationality
. Attesting further to the presumption in favor of domestic courts, embedded in the Statute, is the lack of a custodial State nexus: The Court does not assert jurisdiction over persons who are national of a State not party to the Statute even when they are present in the territory of a State party.

The above brief review of the bases of jurisdiction of the ICC leads to the conclusion that the Statute does not translate the concept of universal jurisdiction into an automatic jurisdictional regime: if it had, the Court would have been authorized to exercise jurisdiction wherever the crime takes place and by whoever is the perpetrator. It is not thus authorized. It follows that under its Statute, the ICC is designed to complement, rather than substitute, national courts, as indeed perpetrators - in principle, if not yet in practice - run a greater risk of being prosecuted by national courts acting on the basis of either universal or traditional principles of jurisdiction.
 The preference for such prosecution, indeed the presumption in favour of the domestic forum, is evident in the incorporation of complementarity, as the most fundamental principle informing the jurisdictional regime of the ICC
: it will not substitute for independent and effective domestic juridical systems.

The implementation of the principle of complementarity is governed by Article 17 of the Statute, which stipulates the admissibility criteria binding on the ICC prosecutor and on its judicial chambers.
 
It should further be noted that Article 18, under the heading ‘Preliminary rulings regarding admissibility’ includes direct procedural guidelines for implementing the complementarity principle, thereby providing yet another incentive for rigorous domestic engagement:
 It obligates the Prosecutor to notify all State parties, and ‘those States which…would normally exercise jurisdiction over the crimes concerned’, that a reasonable basis has been found to commence an investigation, following a referral by a State party, of a situation in which a crime appears to have been committed,
 thereby providing a State concerned with a cue to elect whether to exercise its jurisdictional right. In case it does, even if only following such notification, the admissibility criteria would preclude the Court from exercising jurisdiction over the case.

The foregoing discussion elucidates that international jurisdiction – to an extent even greater than that existing under the universal jurisdiction regime – is designed to preserve the power of the State most concerned with the crime to exercise its jurisdiction, and prosecute its own nationals, provided its legal system is able, willing and competent to enforce international norms. The advantages of such an engagement, from both a domestic and an international perspective, are discussed in the following section.

E. Conclusion: The Domestic Dimension - the Advantages of a Domestic Judicial Determination 

Judicial review of security measures taken to combat terrorist attacks against civilians, which therefore enjoy widespread public support, places the domestic court in a particularly thorny position. Indeed, ‘deciding these applications weigh heavily on this Court’, admits Chief Justice Barak in the Torture case. The difficulty stems not from the legal text, but from the context: ‘We are…part of the Israeli society. Its problems are known to us and we live its history. We are not isolated in an ivory tower. We live the life of this country. We are aware of the harsh reality of terrorism in which we are, at times, immersed...’ Nevertheless, the HCJ has remained quite clear as to its role and responsibility: ‘We are, however, judges. We require that our fellow men act according to the law. This is equally the standard that we set for ourselves. When we sit to judge we are being judged.’

It is, we submit, this very awareness of the local context that renders domestic courts not only most vulnerable but also, albeit paradoxically, most suitable for the determination of the legality of the ‘choice of means and methods of warfare’ made by the government and executed by the military. It is also quite probable that their decisions are likely to be most effective insofar as both domestic actions and domestic discourse about the actions, are concerned. Indeed, as the preceding discussion discloses, the globalization of the legal discourse is based on this premise, as it invites domestic courts to make such determinations, thereby obviating the need to activate the supplementary means of universal or international jurisdiction. Viewed from this perspective, the existence of universal and of international jurisdiction is designed to encourage domestic courts to be thus engaged, and their exercise has acted as a catalyst for domestic efforts to investigate and to prosecute suspects.
 

The advantages of a domestic exercise of jurisdiction by competent courts are built into the system of globalized jurisdiction. They extend to both the domestic and the international arenas and are based on pragmatic and on normative considerations alike. In weighting these considerations, the potential benefits of a domestic determination outweigh any perceived risks to either the security or the broader, national interests of the State.

Thus, a decision on the merits of the legality or illegality of targeted killings rendered by the HCJ would provide necessary guidance to policy makers and the relevant units of the IDF as to what is and what is not a permissible action. Such normative guidance is not detrimental to national security; on the contrary, it is a sine qua non condition for military professionalism and esprit de corps. It is its violation, or mere absence, which may well hamper military expertise and generate national disgrace. Judicial normative guidance may indeed minimize the need to resort to the judiciary as a means to suppress violations of the law, insofar as the indoctrination and training of troops and the advising of commanders on targeting and the choice of weapons, as well as on their duty to monitor the behavior of personnel under their command, are all effective and preemptive means to achieve this end.
 No judicial institution is more equipped than that of the State most concerned to articulate such guidance. 

The suitability of the domestic court further rests on a variety of pragmatic reasons which, together, guarantee the credibility, relative precision and due process in the determination of each case. Were the HCJ to provide normative guidance as above, the door would be open for the proper investigation and, if need be, prosecution, of alleged violators by relevant domestic judicial instances.
 Indeed, the familiarity of domestic courts with the context of the conflict and with relevant decision making processes and the constraints within which they are conducted is no minor asset: if aptly exercised, it advances proper coherence between normative, institutional and ground realities. Domestic courts are much better equipped than foreign courts to thus assess the context and, consequently, their determinations are likely to be received as more credible. Credibility of judicial institutions is, in turn, the very condition of possibility of the rule of law.  

Context, however, implies more than intimate knowledge of political intricacies and operational complexities. It is in the context of each specific case that one finds most of the evidence, the witnesses, the victims and the accused.
 Coupled with the fact that the participants speak the language of the court, indeed, of the legal system, the relative immediacy of these primary sources provides for more than judicial efficiency; it enhances effectiveness and, indeed, justice that is both done and understood. 

The nascent system of global jurisdiction is as aware of these advantages of the domestic process as it is cognizant of its own limitations: international jurisdiction may be hampered by shortage of funds and personnel; universal jurisdiction may be intimidated by considerations of the foreign policy of the State of the forum; both may be susceptible to the charge, or at least the equally important though harder to refute, perception of politicization; both may often be burdened by the need to secure extradition as well as by the high requirements of criminal proof; marginalized by waning public attention and reluctant to open too many fronts at once.
 Domestic processes, by contrast, do not normally suffer from these limitations and, if conducted in good faith, are often not merely the only viable, but also the most appropriate, means for achieving the end of justice, deterrence and public education. 

Furthermore, a domestic system, that enjoys a credible reputation in bringing its own offenders to justice may well protect even those nationals suspected of committing crimes whose conduct was not subject to its judicial review from being brought before the ICC: Article 17(d) of the Rome Statute provides for the inadmissibility of a case which does not involve ‘the most serious crimes of concern to the international community as a whole’. This provision is designed to guarantee that isolated or relatively marginal cases would be excluded from the Court. A solid record of domestic prosecution substantiates the argument that a case that was brought to the ICC is of such a nature and should therefore be inadmissible, as had it been otherwise, it would have been subject to the determination of the domestic courts. Insofar as there is much reason to reconcile between the exercise of international and of universal jurisdictions, the same argument could conceivably be made before a court exercising the latter. Indeed, given the requirement of double criminality existing in most States,
 a State, the laws and judicial institutions of which enjoy respect, may well be granted an extradition request should its national be confronted with a trial in another State. By the same token, a domestic system that fails to exercise jurisdiction over its own suspects, exposes them to universal and international jurisdictions, deprives them of the above described advantages of the domestic process, and further robs its own nationals of the benefits of a credible system of justice, so critical for democratic governance at home and for a good international standing elsewhere. This, it is submitted, is too heavy a price to pay for judicial reluctance to determine the legality of targeted State killings, even in the face of some cost with some of the local constituencies.

‘When we sit to judge, we are being judged,’ observed Chief justice Barak,
 implicitly referring to both the domestic and the international participants in the globalized legal discourse as potential, albeit not necessarily formal, judges. Viewed from an international perspective, it is quite telling that the judgment in which this observation was made, the Torture case, was determined by the Court after it had previously refused to rule on the legality of torturous methods of investigation practiced by the GSS, and following the Pinochet affair.
 The latter brought home, so to speak, the graffiti written on the walls of the global village, that the international community is prepared to act in cases of gross violations of human rights even at the expense of traditional sovereign prerogatives, and that the failure of the domestic system to try alleged violators of jus cogens norms entails legal ramifications. 

Such ramifications extend to all perpetrators, and their accomplices, perhaps particularly to the latter as international criminal jurisdiction has been traditionally targeted at the top military and political echelons, and these are likely to be mostly accomplices rather than direct perpetrators.
 It is indeed, not inconceivable that judges who systematically abdicate their judicial responsibility to enforce the rule of law, thereby, in effect, assisting the commission of a crime, would be held personally accountable as accomplices in the commission of gross humanitarian violations: judicial silence, by virtue of the judge’s stature and status, may well be conceived as the lending of moral support, even if only by omission, to the commission of a crime;
 knowledge that the ordinary consequence of this silence is likely to be the continued practice of what may well be a crime under international law, provides the required mental element of complicity.
 In order, however, to attach to the judiciary such complicity, a rare charge indeed, it is necessary to show that ‘the dagger of assassin was concealed beneath the robe of the jurist’,
 that is, that their systematic exercise of their judicial functions was a farce, contributing to, rather than combating, the corrosion of civil society, by transforming the legal system and the judicial decision making process into an instrument of a governmentally organized system of injustice.
 This sorry state of affairs, it is submitted, is far from characterizing the Israeli judiciary. On the contrary, the silence of the HCJ in the Barakeh appeal, as was demonstrated in Part 2 above, is quite clearly the exception to, not the rule of, judicial engagement in Israel and the HCJ has, by and large, an impressive record of shouldering its responsibility as the guardian of the rule of law, even in the face of the wrath of the executive; the fury of the legislature and waning support from the public.  A decision on the merits of the legality of targeted State killings, much like the decisions in the Torture case,
 in the Bargaining Chips case,
 and in the Assigned residence case,
would thus lend further support to the proposition that there is no such failure in Israel; that its courts hold the executive and the legislature accountable and guarantee the rule of law.

Such a decision, provided it meets internationally accepted standards, is required not only by virtue of the above discussed pragmatic advantages and potential risks its absence entails, but also by virtue of normative considerations. These considerations have international as well as domestic dimensions. Placed within the international context, such a decision addresses the international community. It indicates to that community that the Israeli legal system is aware that it participates in a global town meeting of jurists and other decision makers; that it is cognizant of the likelihood that its decisions will be reviewed by other courts and assessed according to international normative standards. It is thus designed to signal that it contributes to the international and intra-national legal discourse, and should be accorded due respect. That respect, in turn, reflects on the State itself and obviates any reason for piercing the veil of its sovereignty.
 

Placed within the domestic context, such a decision addresses the Israeli constituency. It reminds it that Israel is part of a globalized community. It brings home the awareness that that community will not ignore violations of its basic norms; that sovereign prerogatives cannot remain oblivious to this reality without paying too high a price; that the national interest is inseparable from the international interest and that the domestic courts are entrusted with the vindication of this common interest in enforcing jus cogens norms. Its message, that normative behavior does not necessarily compromise the national interest, and may indeed advance it, is designed to echo in the corridors of power; reverberate in military barracks and filter through the public discourse, reawakening democratic sensibilities to the normative standards which are of their essence.

4.
(Normative) Sense and (Democratic) Sensibilities

Had the Court subjected the policy of targeted killings to its judicial review, applying the relevant international legal standards, it would have mapped the road for decision makers, soldiers and the public at large, detailing the requirements that have to be met for a particular action to be legal. While this determination is quite intricate - as the issue may well call for the concurrent application of the Laws of War,
 the Laws of Occupation
 and Human Rights Law,
 and involves an analysis of the way they affect each other
 – suffice it for our immediate purposes to note that it is quite plausible that judicial guidelines would have rendered some specific acts of targeted killings permissible;
 others impermissible, generating State responsibility,
 and others still amounting to a war crime, and entailing personal accountability.

It is precisely the effort to advance a culture of personal accountability that informs the process of criminalizing certain actions, and the concurrent development of universal and international enforcement mechanisms that renders war crimes (and other human rights atrocities) justiciable.

On 21 July 2002, a military issuance decreed that henceforth it is imperative to hide the face of IDF soldiers when photographed during action in the occupied territories. The ‘hiding of the face’ - ‘hester panim’ in Hebrew - is a term laden with meaning in Jewish tradition: ‘Then my anger shall be kindled against them in that day, and I shall forsake them, and I will hide my face from them, and they shall be devoured…And I will surely hide my face in that day for all the evils which they shall have wrought, in that they are turned unto other gods.’
 It is the wrath of God. He hides his face as the people have strayed. They do evil. Placed within this tradition, this military issuance generates a sense of poignant cultural dissonance
. 
The date on which said military issuance was made is quite telling: it was occasioned by the birth of the ICC. While 89 States, including all the European democracies with which Israel would have normally claimed affinity, have ratified its Statute, Israel, defiantly, anxiously, is hiding its face. In the modern age, State and the rule of law have replaced God and His judgment. In the postmodern era, Empire and its nascent global legal discourse are increasingly performing this governing function. True, these are all products of the tree of knowledge; not of love. When measured against grace, they attest to the Fall of man, forever falling short. They maintain ever precarious relationships with violence, legitimizing and indeed expressing and condoning some forms of violence, and condemning others. The proper standard for their evaluation, however, is not their success in replicating the ideal of a terrestrial paradise; it is the modest objective of having minimized human suffering by constructing an order that respects human rights. They are to be measured by their success in preventing us from falling into the abyss of hell, not by their failure to bring us to the Garden of Eden. 

A democratic State is not, thereby, a meek State. True, it is fighting with ‘one hand tied behind its back’,
 as soberly observed by Chief Justice Barak, but democratic sensibilities internalize this limitation on the way the State uses power not as a source of weakness but of strength. The condition of possibility for such democratic sensibilities is a public discourse forever alert to the importance of human rights, suspicious of the way power is used, and committed to the rule of law. The legal culture, in turn, while not a substitute for this public discourse, is never absent from it and indeed serves as a catalyst for its development and maps the stop signs on the road it is to pave. 

International legal norms in general, and peremptory norms in particular, provide such stop–signs. A democratic State incorporates these norms into its domestic legislation and enforces them through its courts. The HCJ has, in the main, met this challenge, thereby contributing to the development of a democratic public discourse in Israel. It has done so, inter alia, by determining that in the normative world that we inhabit, all is justiciable; and by rendering substantive decisions that attempted to strike a balance between military security and human rights. It can and should continue to do so, determining, as a preliminary matter, that the policy and practice of targeted State killings is justiciable. It should then proceed to decide on the merits of the issue in a manner consistent with international law.

The importance of such consistency should not be underestimated in this age of a global legal discourse and the concurrent development of global enforcement mechanisms. This is so because war crimes are enforceable in international courts as well as in national courts exercising universal jurisdiction. Both venues, however, are designed to become operational only if the domestic system fails systematically to shoulder its responsibility and investigate and prosecute alleged offenders. The primacy accorded to the domestic legal system, which is built into the nascent machinery of universal and international jurisdiction, rests on a myriad of pragmatic and normative reasons.
 None, however, is more important than the potential contribution of a domestic legal action to a meaningful public discourse at home. 

Democracy is not static; it is dynamic and elastic. The democratic profile of the State may be more or less appealing, depending on the symmetry it features at any particular time between expediency and principle; between security interest and human rights.
 It is the public discourse that ultimately defines the democratic profile of the community. A profile that displays this symmetry obviates the anxious, defensive, and ultimately useless gesture of hiding the face. It is the responsibility of the legal culture in a democracy to assist in articulating and directing this discourse, as it is a critical component thereof. Israeli courts have a strong record of infusing a normative sense into the democratic sensibilities of the public. They should maintain it. Indeed, the coming of age of criminal international law and enforcement mechanisms invites domestic legal cultures to discharge this responsibility ever more vigorously. Their response ability is the benchmark for assessing the manner with which they shoulder this responsibility. True, the current state of the global discourse in general, and of its legal and institutional aspects in particular, may not always be as coherent, relevant and even as fair, as they should be, but the alternative to this discursive network is not necessarily good action; it is often brutal action, underscoring Churchill’s observation that ‘to jaw-jaw is always better than to war-war’.
 It is, after all, talk which involves putting a face to the other, and evil action, which leads to the hiding of the face.
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� Article 15(c) of the Basic Law: Judicature, 1984, 38 L.S.I. 101, 104 (1983-84) provides that the Supreme Court of Israel may also sit as a High Court of Justice, and ‘when so sitting, it shall hear matters in which it deems it necessary to grant relief for the sake of justice and which are not within the jurisdiction of another court’.


� Law is, inter alia, a rhetorical enterprise where discursive battles, intertwined with substantive positions, are being fought. The decision to use the term ‘targeted State killings’ in the present article was made in order to differentiate it both from the term ‘Targeted Preemptive Actions’ used by Israel and designed to present the issue, a priori, as a legitimate act of self-defense within the laws of war, and the term ‘Extra-judicial Killings/Executions’ used by human rights organizations, and equally prejudging the issue as an illegal violation of the most basic human right. See e.g., Amnesty International: Israel and the Occupied Territories: State Assassinations and Other Unlawful Killings (Report) (21 February 2001) AL-Index MDE 15/005/2001, available online at � HYPERLINK "http://www.amnesty.org" ��http://www.amnesty.org� (visited 19 February 2003). Regardless of the terminology used, the legality or illegality of the action is not a given datum, but a question to be decided on its merits. For an analysis of the legality or illegality of targeted killings see O. Ben-Naftali and K.R. Michaeli, ‘”We Must Not Make a Scarecrow of the Law’: A Legal Analysis of the Israeli Policy of Targeted Killings’, 35(2) Cornell Int’l L. J. (forthcoming, Spring 2003). 


� H.C. 5872/01, Barakeh v. Prime Minster, 56(3) P.D. 1 ((hereinafter: ‘Barakeh appeal’). The bench consisted of Justices Matza, Cheshin and Levi and the decision was reached unanimously.


� Mr. Barakeh is the Chairman of HADASH Party (The Democratic Front for Peace and Equality), an Arab-Jewish socio-political movement. 


� Barakeh appeal, supra note 3 (translation, throughout the article, is ours unless otherwise noted). 


� Note that the language of the decision refrains from using the term ‘non-justiciable’, though its rationale does, in effect, applies the doctrine of non-justiciability. This may be due to the fact that the long-standing jurisprudence of the Court has consistently held that all issues are, in principle, justiciable. See discussion infra Part 2. Note further that the Court advanced a prima facia somewhat different argument to justify its refusal to decide on the merits of the appeal, namely, that the appeal lacked a factual basis and sought a sweeping redress. This line of reasoning is, in effect, closely affiliated with the doctrines of justiciability and of standing. This is so both because it provides the Court with a preliminary justification for refusing to decide an appeal on its merits and because this justification is used in the context of either of said doctrines or of both. See discussion infra notes 56-64 and accompanying text. 


� See reports by B'TSELEM, the Israeli Information Center for Human Rights in the Occupied Territories, available online at � HYPERLINK "http://www.btselem.org/English/Statistics/Fatalities_Lists/index.asp" ��http://www.btselem.org/English/Statistics/Fatalities_Lists/index.asp� (visited 19 February 2003) (hereinafter ‘B'TSELEM’). This site is updated on a daily basis.


� Ibid. According to the IDF, 506 Israeli civilians and 225 Israeli soldiers were killed so far. The information is available online at � HYPERLINK "http://www.idf.il/daily_statistics/english/1.gif" ��http://www.idf.il/daily_statistics/english/1.gif� (visited 19 February 2003). On the Palestinian attacks on Israeli civilians, see Amnesty International: Without Distinction – Attacks on Civilians by Palestinian Armed Groups (Report) (11 July, 2002) Al-Index MDE 02/003/2002, available online at http://� HYPERLINK "http://www.amnesty.org" ��www.amnesty.org� (hereinafter ‘Without Distinction’).
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� Deuteronomy 31: 17, 18 (King James). 


� One commentator, in a short article of the role of jurists in what he termed to be ‘the infamies of occupation’ reported this military issuance, noting that it is somewhat unfair that the soldier, rather than the legal advisor to the government, is to hide his face. The article was titled ‘Hester Panim’, The Covering of the Face, connoting directly the biblical wrath of God. See B. Michael, supra note 104.


� Torture case, supra note 9, at 1488.


� For a discussion of the system of universal and international jurisdiction, its built-in mechanisms providing for the primacy of the domestic legal system and the rationale for this primacy, see discussion in part 3 C-E above.


� See A. Kasher, ‘Medina Yehudit Ve’Demokratit: Skitza Philosophit (A Jewish-Democratic State: A Political Sketch)’, 19(3) EI’YUNEY MISHPAT  (1995) 729.


� Cited in S. Tharoor ‘Don’t Knock Gabfests: Not All UN Talk is Empty’, International Herald Tribune (15 August 15 2002) 5.





