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The Duty to Incorporate Human Rights Treaties into Israeli Law
Executive Summary

Israel, like many other States, is a party to several international human rights treaties. These treaties impose upon State parties a series of substantive and procedural obligations relating to their implementation, including obligations to report on compliance with the treaties to international monitoring bodies. However, the structural weaknesses of most international enforcement mechanisms give rise to the need to investigate alternative enforcement procedures. The most important and effective of these procedures are domestic enforcement avenues – i.e., recourse to domestic courts. In fact, the international monitoring bodies operating under the various human rights treaties normally regard their role as merely ancilliary, and view supervision over the implementation of human rights treaties by national enforcement procedures as one of their main tasks.

The central role of national courts in enforcing human rights treaties suggests that the incorporation of the treaties into domestic law, in full or in part, either through direct or indirect incorporation (e.g., the enactment of legislation parallel in its contents to the treaty norms), is of vital importance. Without such incorporation courts would probably be unable to effectively protect the rights enumerated in the treaties. Hence, there exists a direct link between fulfilling the objectives of human rights treaties and requiring States to incorporate them into their domestic law. It may be added that incorporation is also important from a long-term educational perspective, as it encourages the inculcation of human rights norms by government agencies and larger domestic constituencies.

The research conducted here examines the incorporation duties which Israel has assumed upon ratifying human rights treaties, and the implementation of these duties by the State of Israel. The complexity and scope of the question of compliance with human rights treaties does not permit us, in this context, to undertake a comprehensive review of the matter. Thus, we believed that it would be appropriate to indicate problems and impediments under the existing laws of Israel, without reaching conclusive findings as to whether Israel complies or fails to comply with specific human rights treaty provisions. Since the present research focuses on Israeli law, we have decided by reasons of expediency not to address the question of the incorporation of human rights treaties into the law applicable in the Occupied Territories (it should also be noted that there exist legal doubts regarding the formal applicability of the treaties in the Occupied Territories).

The six human rights treaties to which Israel is a party introduce significant duties of incorporation. These include both general and specific incorporation duties. We believe that these duties cannot be fulfilled without special legislation designed to fully incorporate the treaty provisions into domestic law, to facilitate their effective application and to regulate the relations between treaty norms and the existing laws of the State of Israel. Therefore we feel that the official position of the Government of Israel, which considers existing laws to adequately reflect Israel’s obligations under the treaties, and rejects the necessity of introducing incorporating legislation,  is misconceived.   
The survey that we conducted on the compatibility of Israeli laws with the duties of incorporation found in the treaties suggests that despite the existence of many legislative arrangements which address matters provided for in the human rights treaties, there is much room for improvement. Local standards often do not adequately reflect the treaty provisions and do not permit reliance on treaty norms before domestic courts. In particular, the principle of equality, as it exists under current Israeli law, does not correspond to Israel’s international obligations under the various treaties. Thus, only a legislative reform nullifying existing discriminatory laws and applying the right to equality to legal relations between private individuals would facilitate compliance of the State of Israel with its obligations under the human rights treaties. 

