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SUMMARY:

 ...  In June 1967, on Day One of the Six Day War, the group unanimously mourned

the probable destruction of "the only democracy in the Middle East" and the

"wiping out of the small Jewish entity that had survived the Holocaust." ... "

On this somewhat shaky basis for the international human right to

self-determination, I shall proceed to discuss the Israeli-Palestinian

situation. ... What is the proper mode for expression of the Palestinian right

to self-determination? By international law standards, either external

self-determination via the establishment of a State or via integration with

Jordan, internal self-determination via the creation of a self-governing

territory in confederation with Jordan or Israel, or the enjoyment of full

democratic representation and minority rights in either Jordan or Israel, are

all legitimate options. ...  The issue of Jews living in the West Bank and Gaza

is not an issue of minority rights - it is an issue of ongoing occupation after

a defensive war and settlement in the occupied areas. ...  However, most of the

development of residential housing is divided into sectors for the Jewish and

Israeli-Palestinian communities, and there are allegations of discrimination in

the implementation of zoning and planning laws, and of inadequate provision for

expansion of housing schemes in Israeli-Palestinian towns and villages. ...

Basic health and education services are provided to the Israeli-Palestinian

population on the same basis as to the Jewish population. ...

TEXT:

 [*453]

   INTRODUCTION

 This Article tries to wend its way through the trail of human debris, the

visions and the shattered dreams on both sides of the Israeli-Palestinian

conflict, to a rational analysis of the applicability of international human

rights norms, to the conflicting claims of two peoples to the same land. n1 The

right of both Jews and Palestinians to self-determination seems to be

self-evident from the stories of the two peoples. Anecdotally, I was made

vividly aware of this in 1967. I was, at the time, a lecturer at the University

of East Africa at Dar-e-Salaam and part of an activist New Left group of

University faculty members from prestigious Universities in both Western and

Eastern Europe and the United States. In June 1967, on Day One of the Six Day

War, the group unanimously mourned the probable destruction of "the only

democracy in the Middle East" and the "wiping out of the small Jewish entity

that had survived the Holocaust." However, on Day Seven, after Israel's victory,

the majority reached a consensus that Israel is an imperialist outpost of

America and "as long as Israel survives in the Middle East, the Arabs will never

reach their full economic, social and cultural potential." n2 I dissented, on

the grounds that the Jews, not less than the Arabs, were the  [*454]  "wretched

of the earth," as Fanon had recently termed the third world colonized societies,

and that this was a fight for survival and not for expansion. Walter Rodney, a

history professor who later became the leader of the opposition in Guyana, was

the only member of the group to join my dissent. He argued: "This is not a

conflict between Left and Right, between imperialism and anti-imperialism, but a

tragic struggle between two peoples, both deprived by fate of the right to a

country, over one small patch of land."

   Now, almost forty years later, I return to the issue in an attempt to analyze

where this conflict now stands in terms of international human rights. I will

concentrate on structuring a basic analytical framework, incorporating both

Israeli and Palestinian perspectives, and will try to show the symmetries and

asymmetries between them. This involves discussion of the rights of two peoples

to self-determination and the means by which such parallel rights can be

implemented. It also involves discussing differences in the means of

implementation of the right to self-determination for Palestinians in the West

Bank and Gaza, and minority rights for Palestinian-Israelis living in Israel

within the 1948 Armistice Lines.

   I. SELF-DETERMINATION

   A. The Right to Self-Determination Under International Law

 The Charter of the United Nations listed, among its purposes, respect for the

principle of self-determination of peoples. n3 The 1966 Covenants gave this

principle a prominent place in Article 1 of both, the International Covenant on

Civil and Political Rights ("ICCPR") n4 and the International Covenant on

Economic Social and Cultural Rights ("ICESCR"), n5 as a right: "All  [*455]

peoples have the right to self-determination. By virtue of that right they

resolve to freely determine their political status and freely pursue their

economic, social and cultural development." n6 Self-determination, thus, emerged

as a legal right in the United Nations ("U.N.") context as a result of the

developments in treaty law. However, neither the conditions of eligibility for

the right, nor the content of the right, are established in the treaties.

   Three General Assembly Declarations have made a major contribution to the

development of the "concept or right or ideal or vision of self-determination."

n7 The first, the Declaration on the Granting of Independence to Colonial

Countries and Peoples, restricted the right to self-determination to colonized

peoples. n8 The second, the Declaration on Principles of International Law

Concerning Friendly Relations and Cooperation Among States in Accordance with

the Charter of the United Nations ("Declaration of Friendly Relations"),

extended the right beyond the previously accepted context of decolonization,

defining it as the right of all peoples. n9 The third, the 1993 Vienna

Declaration, reinforced this right as a human right: "The World Conference on

Human Rights considers the denial of the right of self-determination as a

violation of human rights and underlines the importance of the effective

realization of this right." n10

    [*456]  Under these General Assembly Declarations, the right of

self-determination is not to be construed as authorizing impairment of

territorial integrity of sovereign and independent States. Rather, this

protection of sovereign integrity is subject to a proviso, making the right to

protection of territorial integrity valid only for those States which "comply

with the principle of equal rights" and whose governments "represent the whole

people belonging to the territory without distinction of any kind." n11 Under an

amalgam of the three Declarations, it can be said that the right of

self-determination is regarded as a right either of previously colonized peoples

or of peoples tied by common ethnic, religious, or linguistic bonds in a State

whose government fails to represent them without distinction of any kind. This

right, stemming as it does from the three Declarations, is not a full-fledged

international law right, but may be considered an opinio juris with persuasive

force in establishing a rule of customary international law.

   The establishment of the right of a people to self-determination is inchoate

without a determination of the geo-political mode which that right will take.

The Declaration on Friendly Relations sets out the various options for

self-determination: "The establishment of a sovereign and independent State, the

free association or integration with an independent State or the  [*457]

emergence into any other political status freely determined by a people,

constitute modes of implementing the right to self-determination." n12 Kirgis,

writing on the right to self-determination, on the basis of the Declaration on

Friendly Relations and the 1993 Vienna Declaration, states:

    One can ... discern different degrees of self-determination, with the

legitimacy of each tied to the degree of representative government in the State

... If a government is at the high end of the scale of democracy, the only

self-determination claims that will be given international credence are those

with minimal destabilizing effect. If a government is extremely

unrepresentative, much more destabilizing self-determination claims may well be

recognized. In this schema, a claim of right to secede from a representative

democracy is not likely to be considered a legitimate exercise of the right of

self-determination, but a claim of right by indigenous groups within the

democracy to use their own languages and engage in their own non-coercive

cultural practices is likely to be recognized - not always under the rubric of

self-determination, but recognized nevertheless. Conversely, a claim of a right

to secede from a repressive dictatorship may be regarded as legitimate. Not all

secessionist claims are equally destabilizing. The degree to which a claimed

right to secede will be destabilizing may depend on such things as the

plausibility of the historical claim of the secessionist group to the territory

it seeks to slice off. n13

    There are many possible modes of implementation and they include varying

degrees of external and internal self-determination. They include the right to

secede and form a State, to integrate within another State, or the right of

limited autonomy for groups, which qualify as "peoples" and are defined by

ethnic, religious, or linguistic bonds. Generally, discussion of the mode of

implementing the right to self-determination subsumes within it, as modes of

implementation, not only governmental autonomy, but also collective minority

rights. n14 In this spirit, Franck said: "the probable redefinition of

self-determination does recognize  [*458]  an international legal right, but it

is not to secession but to democracy." n15

   However, I develop my own analysis below with a rather different emphasis,

drawing a distinction between self-determination and minority rights. The right

to self-determination exists, to the extent that it exists, only for peoples who

inhabit a territorial continuum within which secession or autonomy may be

exercised. n16 Under Article 27 of the ICCPR, minority rights exist

independently of the right to self-determination. They exist not only for

peoples who inhabit a territorial continuum, but also for minorities who do not

qualify as such peoples. n17 The importance of minority rights for the issue of

self-determination as such, is that States, which fail to provide adequate

minority rights, may lose their right to claim territorial integrity in response

to a demand for self-determination. Thus, in my schema, preservation of equality

principles, minority rights, and democratic representation, does not constitute

the fulfillment of the demand for self-determination as much as it constitutes

circumstances that preempt a claim for self-determination. Legitimate

self-determination claims are claims made in the event of failure of minority

rights and democratic representation. These claims include measures of external

and internal self-determination, beyond the securing of minority rights and

democratic representation.

   The right of external self-determination has been well established in the

context of the right to be free from alien control, in the sense of colonialist

rule or foreign occupation. n18 Beyond that context, it has been a controversial

and ambiguous right. The idea of a right to external self-determination has been

subjected  [*459]  to criticism, especially with regard to minority peoples. The

applicability of the right to peoples has been said to make it inapplicable to

minorities, a distinction which emerges from the ICCPR, which regulates the

rights of minorities in Article 27 and reserves the right to self-determination

to peoples in Article 1. n19 Where a minority is part of an existing sovereign

State, it has been said that "it is clear that international law does not

specifically grant component parts of sovereign States the legal right to secede

unilaterally from their 'parent' State." n20 Indeed, Rosalyn Higgins described

such a right of secession as "postmodern tribalism" and "profoundly illiberal."

n21 Higgins also stated that:

    The perceived need of secession is understandable when minorities are denied

their rights as minorities or when they cannot participate, as part of the

entire peoples of a country, in the political and economic life of the country.

But I am less sure ... that even this entails a legal right to secession, in

contra-distinction to a compelling political imperative. n22

    Alan Buchanan claimed, differently, that secession may be regarded as a

remedial right in cases of persistent and serious violations of human rights,

past unredressed unjust seizure of territory or discriminatory retribution

against the minority people. n23

    [*460]  The controversy regarding the right of secession for minority

peoples seems to also extend to some forms of internal self-determination, such

as acquiring governmental autonomy. Autonomy may imply self-government -

examples include Quebec and Scotland. It may be expressed in autonomy of a

lesser degree, which involves allocation of territory and some form of internal

self-government that has less than parliamentary expression - examples include

the Indian tribal reservations in America and Canada. Autonomy seems to fall

within the liberal critique of self-determination: liberals have disdained

ethnic particularity as an organizing principle of political legitimacy,

emphasizing instead liberal republican virtues of civil equality and arguing

that pluralistic communities based on human rights standards are preferable. n24

The trend towards granting governmental autonomy has not yet been articulated in

any U.N. document n25 and, ex forte, it has not achieved the status of an

international legal right. n26 However, the recognition in the Declaration on

Friendly Relations and in the Vienna Declaration of the right of all peoples to

"determine their political status" seems to suggest that minority peoples may,

under the conditions set out in the proviso, have a rightful claim to autonomous

government, just as they may have a rightful claim to secede.

   The right of self-determination in international law is "notoriously

ill-defined" n27 and the substantive dimensions of the right are not delineated.

Indeed, the mode of implementation of the right to self-determination is highly

contextualized according to the socio-political realities of different cases.

According to Franck: "Fortunately for world peace but unfortunately for legal

[*461]  clarity, most of the challenges of postmodern tribal secession ... [are]

being managed by a process of conflict resolution without recourse to the

language and procedures of international law." n28 This indeterminacy makes the

claim of self-determination difficult to enforce as a legal right. Indeed,

Rodolpho Stavenhagen questioned whether self-determination was "right or demon"

and argued that the right of collective self-determination must be treated as "a

myth in the Levi-Straussian sense (that is as a blue print for living); not an

enforceable legal, political or moral right." n29 Becker, discussing the right

of self-determination in the context of the Palestinian case, said: "The parties

involved in a self-determination claim are required to engage in good faith

negotiations to reach an accommodation that is not predetermined by specific

legal rules. International law does not guarantee Statehood in such cases nor

does it characterize the form in which relative self-determination will be

implemented." n30 On this somewhat shaky basis for the international human right

to self-determination, I shall proceed to discuss the Israeli-Palestinian

situation.

   B. Israeli and Palestinian Self-Determination

 The claim of the Israelis to self-determination has obviously been implemented

in the State of Israel; nevertheless, the issue is not only of historical

significance. The more accurate analysis of Israel as an expression of Jewish

self-determination remains important for current and future policy and in any

discussion of Palestinian rights. The claim of the Palestinians to

self-determination is in the process of translation into Statehood, by most

views, or into a self-governing autonomy, according to those who continue to

oppose Statehood.

   1. Symmetries and Asymmetries in the Claims to Self-Determination

 The implemented claim to self-determination of the Israelis and the contingent

claim of the Palestinians, have unique qualities,  [*462]  as a strange

interplay of asymmetries and symmetries. There is asymmetry between an anciently

acquired claim to self-determination, since interrupted by the Diaspora, and one

recently conceived. The Israeli claim to self-determination is based on the

Jewish bond with the Land of Israel from the Kingdom of David and Solomon in

1000B.C., until the Roman expulsion of the Jews in 73A.D. It is based on the

persistence of common ethnic, religious, and linguistic bonds during the

Diaspora. The Palestinian claim to separate peoplehood, to be distinguished from

that of the Arab Nation, first appeared in the twentieth century and was

stimulated by the Zionist narrative.

   The nature of indigenousness is also asymmetrical. The Jewish claim is based

on the connection with the land as a self-governing people two thousand years

ago, maintaining a minority habitation and spiritual connection ever since. The

Palestinian claim is based on the Muslim rule from the seventh century until the

1914 War and majority habitation until 1948.

   The asymmetry is also between global and local self-determination. The Jewish

claim to self-determination is based on the desperate need to correct historic

wrongs on a global scale, resulting from persecution and discrimination by a

majority of host States over nearly two thousand years of history and

culminating in the Holocaust in Europe in the twentieth century. It is,

arguably, the only case of a claim to self-determination in rem, as it might be

termed, against the entire world. The Palestinian claim is apparently limited to

its resistance to domination by Israel, as no Palestinian demands to

self-determination were made prior to 1948. Furthermore, at the time of its

establishment in 1964, before the Six Day War, the Palestine Liberation

Organization ("PLO") made no claims to external self-determination as against

Egypt or Jordan. n31 The focus of the claim in the 1964 Palestinian Covenant is

Zionism -- in the sense of calling for Zionism's destruction. n32 As for

Palestinian self-determination  [*463]  within the Arab world, the document

indicates merely that the Palestinian people wish to be a part of the larger

Arab family. n33

   Alongside the asymmetries, there are also symmetries. There is symmetry in

the emotive and geo-political advocacy for self-determination. The Jewish claim

to self-determination is based both on expulsion, dispersion, persecution, and

the subsequent continuous, if minority, habitation in Palestine. As such, it

includes Jews of the Diaspora and continues to regard the latter as having

political rights, should they wish to return. The Palestinian claim is based on

possession, as a result of Arab habitation, in Palestine prior to 1948. However,

it also extends to the Palestinians displaced in 1948 n34 and regards the

Palestinian Diaspora - dispersed outside the Palestine since 1948 - as an

integral part of the political entity of Palestine and as sharing the right to

self-determination. Indeed, in this respect, the Palestinian demand for

self-determination appears to have been consciously modeled on the Jewish case.

There has, in the past, been symmetry in the denial by each of the two peoples

of the other's status as a "people." Israeli governments did not initially

accept the definition of the Palestinians as a "people" and, indeed, in 1977,

Menachem Begin referred to them as "Arab residents." However, from the time of

the Camp David Frameworks for Peace in 1978, a change took place and since the

time of the 1993 Declaration of Principles on Interim Self-Government

Arrangements in 1993 ("Declaration of Principles"), n35  [*464]  Israel has

clearly recognized Palestinians as a people. n36

   The Palestinian Covenants of both 1964 and 1968 -- before and after the Six

Day War and the Israeli conquest of the West Bank and Gaza - denied the

existence of a Jewish people and denied Israel's right to exist: "the

establishment of Israel is illegal and null and void. n37 Judaism ... is not a

nationality with independent existence ... the Jews are not one people with an

independent personality." n38 This attitude was supported by the Arab States.

n39 In 1993, in a letter to Yitzhak Rabin following the Oslo Accords, n40

Arafat, for the first time, acknowledged Israel's  [*465]  right to exist. n41

Accordingly, he undertook to submit to the Palestinian National Council n42 a

proposal to make the necessary changes in the Palestinian Covenant. However,

although widely thought otherwise, n43 it is not clear that such a change was

ever formally made. Despite the seeming recognition and confirmation of Israel's

right to exist in Arafat's letters to Yitzhak Rabin, Shimon Peres, and Bill

Clinton, n44 the failure of the Palestinians to enact and publish a formally

amended version of the Covenant, leaves some ambiguity regarding the Palestinian

recognition of Jews as a people and of the right of Israel to exist as a State

within the pre-1967 borders. n45

    [*466]

   2. The Present Status

 The Jewish claim to self-determination was recognized in the U.N. General

Assembly Resolution 181 (the "Partition Plan") in 1947, n46 and was confirmed in

Israel's admittance to the U.N. as a Member State. n47 Implementation of this

right has been achieved within Israel's 1949 Armistice Line. n48 Therefore, the

Jewish people's right to self-determination has been fully implemented in the

State of Israel and the 1949 Armistice Line has wide recognition as its

international border.

   The Palestinian claim to self-determination, expressed in the Palestinian

National Charter of 1964, was not recognized by the U.N. prior to the Six Day

War. The Security Council Resolution 242 of November 22, 1967, passed

immediately after the War, made no mention of it. Nor was the right addressed

after the Yom Kippur War n49 in the Security Council Resolution 338 of October

22, 1973. On the other hand, the right was recognized in a number of General

Assembly Resolutions passed after 1969. n50 In its Resolution 3236 of 1974, the

General Assembly affirmed the Palestinians' "right to self-determination without

external interference" n51 and to "national independence and sovereignty." n52

General Assembly Resolutions are not, as such,  [*467]  binding as general

international law. Nevertheless, they may have status as authoritative

interpretations of international law. It must be remarked that in the

Declaration of Principles, the parties agreed to be bound by Resolutions 242 and

338, which did not address the Palestinian right to self-determination. n53 At

the same time, the parties made no mention of the Resolution 3236, which did

reference this right. n54

   The Declaration of Principles declared that the aim of the negotiations was

to "establish a Palestinian Interim Self-Government Authority, the elected

Council (the "Council") for the Palestinian people in the West Bank and the Gaza

Strip, for a transitional period not exceeding five years, leading to a

permanent status settlement based on Security Council Resolutions 242 and 338."

n55 The final status settlement remained to be determined in negotiations. In

the Declaration of Principles, Israel and the Palestinian people agreed to

"recognize their mutual legitimate and political rights." n56 However, the

precise limits of these rights were defined no further than they had been in the

Security Council Resolution 242. The most convincing analysis of the Declaration

's impact on the self-determination issue was that of Antonio Cassese, who

stated in 1993: "Firstly, ... the path suggested by international norms, i.e. a

peaceful process of negotiation between the parties, has been taken; secondly,

that as an initial measure, provision has been made for the exercise of internal

self-determination by the Palestinians is a stepping stone to  [*468]  external

self-determination." n57 In the aftermath of the Oslo Accords, measures were

taken transferring a significant degree of self-government to the Palestinian

Authority ("PA"). n58

   In March 2002, in its Resolution 1397, the Security Council, for the first

time, addressed the issue of Palestinian right to self-determination and

affirmed its "vision of a region where two States, Israel and Palestine, live

side by side within secure and recognized borders." n59 Security Council

Resolutions are binding where they impose State obligations. However, there is

some debate whether Resolutions accepted outside Chapter 7 are binding and,

furthermore, the language of Resolution 1397 is ambiguous: on the one hand, it

dictates a vision of symmetrical Statehood for Israel and Palestine; on the

other, it leaves this dictate in the form of "a vision".

   3. The Right to Self-Determination

 Whether on the basis of the general right to self-determination under

international law, as a consequence of State-specific references to this right

in the General Assembly and the Security Council Resolutions, or by virtue of

the recognition of the right by the peoples themselves, it seems clear that Jews

in Israel and Palestinians in the West Bank and Gaza are both peoples with the

right to self-determination, to the extent that such a right exists in

international law.

   a. Modes of Implementation of Israeli and Palestinian

 Rights of Self-Determination

 Starting with the assumption that both peoples have the right to

self-determination, what, then, is the proper mode of self-determination for

Israelis and Palestinians? Israel's right to self-determination was a right of

the Jewish people and has been satisfied by Statehood. Indeed, in 1948, it could

only be solved by Statehood because the Jewish people, as populations belonging

to other States or living under other governments, n60 had been  [*469]

persistently exposed to threats of persecution and in the Second World War had

been subjected to near annihilation in the Holocaust, a situation, which clearly

eliminated any possibility of implementation of the Jewish right to

self-determination in the absence of a State.

   The position taken in the Palestinian Covenant, claiming Palestinian

Statehood from Jordan to the Mediterranean, cannot be regarded as having any

legitimacy under the precepts of international law of self-determination. Under

that law, Palestinian entitlement cannot extend beyond entitlement to a separate

State alongside the existing State of Israel. As Alan Gerson wrote:

"Palestinians are entitled to self-determination ... but self-determination is

not the ultimate value. Self-determination must be exercised in a context where

the rights of other people to self-determination are respected also, and where

the right of a people to live in peace is respected." n61 It seems that since

the Declaration of Principles, the Palestinians have undertaken to accept this

geo-political limit on their right of self-determination but, as stated, there

is evidence that this undertaking has not been constitutionally internalized.

n62

   What is the proper mode for expression of the Palestinian right to

self-determination? By international law standards, either external

self-determination via the establishment of a State or via integration with

Jordan, internal self-determination via the creation of a self-governing

territory in confederation with Jordan or Israel, or the enjoyment of full

democratic representation and minority rights in either Jordan or Israel, are

all legitimate options. By process of elimination, only external

self-determination is, as of now, a feasible option. The reasons for this are

contextual. The "Jordanian option," as it has been called, n63 has  [*470]

disappeared into the mists of history. It could have satisfied international law

requirements but it is no longer under consideration. As for the Israeli

alternatives of granting internal self-determination or full democratic

representation, neither is feasible. There is no way that Israel can provide

Palestinians in the West Bank and Gaza with internal self-determination. The

Israeli government is not and cannot become sovereign over the entire

Palestinian population of the West Bank and Gaza without forfeiting the

expression of its own self-determination. The basis for Israeli Statehood has

been and continues to be the right of the Jewish people to self-determination.

For this to be feasible, the State of Israel must have a majority of Jews in the

population and hence, the government. Indeed, this was a determining factor in

Ben Gurion's decision to accept the Partition Plan, although it provided Israel

with a very reduced area of land for its Statehood - 19,750 square miles -

separated in the Tel Aviv and Haifa areas. Ben-Gurion stated: "I'm for a State

and against partition. But when I must choose between a non-State with no

partition and a State with partition, I choose partition." n64 This policy is

not compatible with internal self-determination for the Palestinians in the West

Bank and Gaza: the pattern of Jewish-Palestinian population growth is such, that

inclusion of the West Bank and Gaza under Israeli government would inevitably

produce a Palestinian majority between Jordan and the Mediterranean Sea by 2005.

n65 The possibility of retention of a non-Jewish population under Israeli

control without voting rights for the central government of Israel, not only

would be contrary to the right of self-determination, but would result in an

absolute contravention of Israel's Basic Laws, which have constitutional force

and mandate that Israel be a Jewish and democratic State. n66

    [*471]  It follows that, in light of international law and Israel's own

constitutional law principles, the only feasible way for Palestinians to

solidify their right to self-determination is, as stated, through external

self-determination. In practice, Israel did indeed recognize the right to

Palestinian Statehood at Camp David in 2000. n67 This offer was rejected by

Arafat and prompted the Second Intifada. n68

   b. Terror, Security Needs and Settlements

 There is a tragic gap between the Security Council's "vision of a region where

two States, Israel and Palestine, live side by side within secure and recognized

borders" and the current reality of the Second Intifada and intermittent

reoccupation of areas under the self-government of the PA by the Israel Defense

Forces ("IDF"). n69 It is beyond the scope of this Article to do more than

indicate some of the reasons for this gap. From the Israeli side, there is a

serious concern over security or geo-strategic vulnerability, which would be the

result of the creation of a Palestinian State, a large percentage of whose

population is hostile to the very concept of Israel's right to exist and which

is contiguous to a hostile Arab hinterland. Terrorist violence has increased

[*472]  dramatically since the Second Intifada started in 2000. The failure of

the Camp David negotiations resulted in 472 deaths and 3,425 injuries of Israeli

civilians, n70 and 209 deaths and 1,398 injuries of Israeli soldiers. n71 In

2002, in the wake of these intensely violent two years, the large majority of

Israeli Jews -- about 60% - have continued to take the view, which they had

during the Barak period, that Israel must separate from the West Bank and Gaza

and that settlements should be removed. n72 However, there is also a Jewish

ultra-nationalist - and in some cases messianic - minority, which opposes the

surrender of the former Jewish Biblical sites in the West Bank. This minority

supports civil disobedience against army orders to vacate settlements. Isolated

individuals from these groups have committed acts of terrorism against

Palestinian civilians and assassinated Yitzhak Rabin. Their activities are

subject to prosecution and punishment by the Israeli legal system, although

enforcement has become increasingly sparse.

   On the Palestinian side, Israeli settlements in the West Bank and Gaza pose

an obstacle for implementation of Palestinian self-determination. Israeli

settlement activity stretches back to the 1970s. n73 In addition, Palestinians

have great difficulty in surrendering their claim to the right of return to the

territory, which was lost in 1948, in the very creation of the State of Israel.

Any form of compromise with the State of Israel is vehemently  [*473]  and

violently opposed by the Hamas, n74 which has the support of about 20% of the

Palestinian population in those territories. n75 Since 1991, the Hamas has

openly and consistently claimed credit for terrorist acts against Israeli

civilians in Israel and in the Territories, and against Palestinians suspected

of cooperation with Israel, in order to obstruct progress towards any kind of

peace settlement with Israel. n76 The PLO, which has the support of 28.1% of the

population, n77 has approved or tolerated terrorist action by the Tanzim, its

own armed-wing. n78 These terrorist activities have effectively gone unpunished.

The escalation of violence in the Second Intifada has resulted in 1,772

Palestinian deaths caused in confrontations with the Israeli army. n79 This

number includes a large proportion of militants in armed confrontation  [*474]

with Israeli forces. n80 80.7% of the Palestinians support the continuation of

the al-Aqsa Intifada n81 in the West Bank and the Gaza Strip, and 62.7% of

Palestinians support terrorist activity against Israel. n82 However, 46.5% of

Palestinians believe that the preferred solution to the conflict is a two-State

solution: an Israeli State and a Palestinian State. n83

   Jewish settlement under Israeli sovereignty in the heart of the land area

required for the expression of the Palestinian right to self-determination is

clearly incompatible with the two-State vision. As Amos Elon said: "The vast

settlement project after 1967, aside from being grossly unjust, has been

self-defeating and politically ruinous." n84 It is not because Palestine is

entitled to be free of Jews - any more than Israel is entitled to be free of

Arabs - that this project has been such a disaster. It is because Palestine does

not merely demand the right of Jews to be admitted as a minority to a future

Palestinian State, but rather, holds on to the concept of the settlers' right to

Israeli sovereignty and the protection of the IDF. This demand undermines the

feasibility of external self-determination for the Palestinians and, in turn,

compromises the achievement of self-determination for Jews in Israel.

   The issues of settlements, terrorism, and counter-violence form a vicious

circle, which must be broken. It is those very factors that obstruct the

implementation of the vision of two States, Israel and Palestine, side by side,

which make the realization of that vision so urgently necessary.

    [*475]

   II. MINORITY RIGHTS

 The discussion of self-determination is limited to Jews within Israel's 1948

Armistice Line and Palestinians in the West Bank and Gaza. These categories do

not include the Israeli-Palestinians n85 living within the Israeli territory or

the Jews living in the West Bank and Gaza. The purpose of this section of my

Article is to examine minority rights. This will involve only the situation of

the Israeli-Palestinian minority in Israel. The issue of Jews living in the West

Bank and Gaza is not an issue of minority rights - it is an issue of ongoing

occupation after a defensive war and settlement in the occupied areas. As such,

it raises questions, which go far beyond the scope of this Article - regarding

the initial illegality of settlement, the individual rights of settlers, the

future sovereign powers and democratic obligations of a Palestinian State, and

the nature of the political solution to the Israeli-Palestinian conflict. n86

   A. International Law

 The rights of minorities are, as stated above, connected to the issue of

self-determination in a negative correlation. Where minority rights are severely

violated, the right of minorities - who qualify as peoples - to

self-determination, may materialize. Justification for a right of secession or

governmental autonomy rests largely on the existence of serious violations of

minority rights and hence, the issue of self-determination revolves around the

question of minority rights. The following section of this Article will not

enter into discussion of the possibilities of secession or autonomy as political

feasibilities for Israeli-Palestinians, but will concentrate on elucidating

their minority rights in Israel. It should, in any case, be noted that polls

taken in Israel on this issue show that although 52.4% of the Jewish population

would be willing, if a Palestinian State were established, to exchange large

territorial blocs of Israeli-Palestinian population for Israeli settlement blocs

in the West Bank, the large majority of Israeli-  [*476]  Palestinians oppose

this idea. n87

   Minority rights are established in Article 27 of the ICCPR, which provides:

"In those States in which ethnic, religious or linguistic minorities exist,

persons belonging to such minorities shall not be denied the right, in community

with the other members of their group, to enjoy their own culture, to profess

and practice their own religion, or to use their own language." n88 Furthermore,

pertinent to the rights of ethnic and religious minorities are the provisions

according to which all rights under the ICCPR n89 and the ICESCR n90 must be

ensured without discrimination of any kind as to race, language, religion, or

national origin. Under the ICCPR, minorities are entitled, without

discrimination, to the rights to:

    1. life;

   2. protection against torture or cruel, inhuman, or degrading treatment;

   3. protection against slavery;

   4. protection against arbitrary expulsion;

   5. liberty and freedom from arbitrary arrest or detention;

   6. liberty of movement;

   7. a fair and public hearing and protection from retroactive criminal

liability;

   8. privacy, freedom of thought and conscience;

   9. enjoyment of own culture;

   10. freedom of religion;

   11. use of own language and freedom of expression;

   12. peaceful assembly and freedom of association;

   13. marriage and the founding of a family; and

   14. protection of minors and equal protection of the law without

discrimination. n91

    Under the ICESCR, minorities are entitled to the exercise, without

discrimination, of the rights to:

    1. work and enjoyment of just and favorable working conditions;

   2. formation of trade unions;

    [*477]  3. social security;

   4. protection of the family;

   5. an adequate standard of living; and

   6. the highest attainable standard of health and education. n92

    These are the basic minority rights that States Parties to the ICCPR and the

ICESCR are obligated to provide to any minority, whether under their treaty

obligations or under customary international human rights law. Israel has

ratified both the ICCPR and the ICESCR and hence, is obligated to provide the

minority rights ensconced therein. n93

   The ICCPR has a clause which permits derogation in time of a public emergency

"which threatens the life of the Nation and whose existence is officially

proclaimed." n94 This allows States to take measures derogating from their

obligations under the Covenant to "the extent strictly required by the

exigencies of the situation" n95 and provided that such measures are not

discriminatory on, among other grounds, race, language, or religion. There can

be no derogation from certain obligations, like the right to life; protection

against torture or cruel, inhuman or degrading treatment, or slavery; protection

from retroactive criminal liability; and rights to freedom of thought,

conscience,  [*478]  and religion. n96

   Minority rights have been the subject of particular protection under the

Declaration on the Rights of Persons Belonging to National or Ethnic, Religious

or Linguistic Minorities (1992), n97 which states that it was "inspired" by

Article 27 of the ICCPR and hence, by definition, goes beyond a mere

interpretation of that Section. n98 The Declaration is persuasive rather than

authoritative. n99 It has wide-sweeping provisions, requiring States to provide

protection for the ethnic, cultural, religious, and linguistic identities of

minorities and for the cultural, religious, and linguistic freedoms of their

members. n100 The Declaration also provides that persons belonging to minorities

have the right to participate effectively in cultural, religious, social,

economic, and public life; n101 decisions concerning the minority to which they

belong; n102 and the economic progress and development in their  [*479]

country. n103

   B. The Israeli-Palestinian Minority in Israel

 Israeli-Palestinians lived for generations in the area of Israel before the

State was founded; they stayed in or moved into the area while it was under the

colonial rule of a series of foreign conquerors, ending with the Ottoman Empire

and the British Mandate. Thus, within the State of Israel, Israeli-Palestinians

constitute an indigenous minority n104 and as such, they have clear and strong

minority claims. The size of the minority is almost 20% of the population. It

has been said, that the dominant preference of the Israeli-Palestinian minority

is that Israel become a bi-national State. n105 However, there have been signs

that the current mood of the Israeli-Palestinian minority is to make even more

radical claims. Mohammed Dahle, a lawyer who clerked in the Supreme Court and

set up Adalah, the Legal Center for Arab Minority Rights in Israel, said:

    I know that it is not our fate to be beaten back and downward. And I know

that, in fact, we are not a minority. The whole idea of a minority is foreign to

Islam. It is appropriate to Judaism but foreign to Islam. When you look around

you see that we are really not a minority: that in this country there is a

majority that is actually a minority and a minority that is actually a majority

... If you open the atlas and look at the map for a minute, this is what you

will see: 300 million Arabs all around, a billion and a half Muslims. So do you

really think you can go on hiding in this crooked structure of a Jewish

democracy? ... At the end of the day, it is the natives, not the immigrants, who

have a supreme right to the country. n106

    Thus, the question of minority rights in the Israeli situation is played out

in the context of a deep ideological rift as to the very classification of the

Israeli-Palestinians as a minority at all and in the context of a desire of an

influential part of that minority to end Israel's character as a Jewish State.

This, indeed, was the sentiment expressed by almost all the Israeli-Palestinian

[*480]  academics at a recent conference held at the Hebrew University in May

2002. They argued that a two-State solution is at best temporary and that the

only solution is one bi-national State between Jordan and the Mediterranean Sea.

   I shall examine the framework of rights for the Israeli-Palestinians in

Israel in four spheres:

    1. the right to equal citizenship;

   2. the right to non-discrimination and equality of opportunity in economic

and social activities;

   3. the right to enjoy own culture and practice own religion; and

   4. the rights to political representation and participation.

    In this survey of rights, I shall attempt to include all rights, which have

been or might be in dispute, and shall not discuss rights which are clearly

accorded, without distinction, to Israeli-Palestinians as they are to Jews, such

as the rights to freedom of expression and association; protection against

torture or cruel, inhuman or degrading treatment, or against slavery; the right

to marry and found a family; the rights to form trade unions, to have social

security, to enjoy protection of the family, and the highest attainable standard

of health.

   1. Equal Citizenship

 The character of Israel as a Jewish State and the right of all inhabitants of

the State to equal citizenship is guaranteed in Israel's Declaration of

Independence, which states:

    [Israel] will be based on freedom, justice and peace as envisaged by the

prophets of Israel; it will ensure complete equality of social and political

rights to all its inhabitants irrespective of religion, race or sex; it will

guarantee freedom of religion, conscience, language, education and culture; it

will safeguard the Holy Places of all religions; and it will be faithful to the

principles of the Charter of the United Nations. n107

    The Basic Laws on human rights, introduced in 1992, base the regime of human

rights protection on Israel's values as a "Jewish and democratic State." n108

Implicit in this formula is an  [*481]  apparent tension between the concept of

Israel as a democratic State and Israel as a Jewish State. This tension has been

the subject of intense debate in Israel, not only in the context of the rights

of the Israeli-Palestinian minority, but also with regard to the various issues

of religion and secularism. In the present context, I shall only discuss the

implications of the formula as regards ethnic or religious minority rights.

   The significance of the formula as a constitutional imperative is, from the

Jewish perspective, the very raison d'etre of the State. Israel was established

in order to allow the Jewish people to implement the right of

self-determination. The fact that this is expressly declared and

constitutionally guaranteed, rather than assumed as a demographic fact, results

from the traumatic history of denial of self-determination and even survival

rights to the Jewish people - the history which underlies the creation of the

Jewish State. Perhaps, it is this ongoing denial of legitimacy, which is

expressed so vividly in the words of Mohammed Dahle. n109 In this respect, the

formula can be justified as at least a temporary measure in the process of

implementing the right to self-determination or, alternatively, as a kind of

affirmative action for the Jewish people. Furthermore, the placing of the

requirements of the Jewish and democratic nature of the State on the same level,

may allow for a synthesis into the constitutional system of only those aspects

of the Jewish cultural heritage, which are consistent with democratic

principles. This has, indeed, been the view of Justice Barak, the President of

the Israeli Supreme Court, although former Justice Elon, opposed this view. n110

    [*482]  The identification of Israel with Jews as an ethnic or culturally

identifiable people, is in no way unique in the history of self-determination

and characterizes, most recently, the break up of the Soviet Union into ethnic

States and the division of Yugoslavia. Furthermore, the designation of Israel as

a State associated with a particular religious denomination is not unique among

democracies. The highly democratic Scandinavian countries maintain the

Scandinavian Church as a national church and England gives official status to

the Church of England. The formula of a Jewish and democratic State is not, in

essence, any more problematic for human rights of the non-Jewish minority than

for minorities in these other countries. In Kaadan, Justice Barak, President of

the Supreme Court, said:

    The values for the State of Israel as a Jewish and democratic State, amongst

other things, provide the basis for the right of the Jewish people to be

autonomous in its own sovereign country ... From these values ... a number of

conclusions should be derived: Hebrew will be the main language of the State and

its main holidays will reflect the national revival of the Jewish people; it is

clear that Israel's heritage will be a central component of the State's

religious and cultural heritage ... But, from the values of the State of Israel

as a Jewish and democratic State, it can in no way be derived that the State

will discriminate between its citizens. Jews and non-Jews are citizens with

equal rights and obligations in the State of Israel. n111

    Nevertheless, even for some of those, and I am among them, who regard Israel

as an expression of the Jewish right of self-determination, it is questionable

whether the best way of implementing this goal is by enacting the formula of a

Jewish and democratic State as a constitutional value, rather than by relying on

it as an empirical fact. Although the constitutional formula may not be used to

derogate from concrete citizenship rights of minorities and indeed has not been

so used by the courts up  [*483]  until the time of the writing of this Article,

its very posing of a distinction between majority and minority identities is

problematic. As a matter of constitutional human rights, the State should be

considered a State for all its citizens. This, indeed, corresponds to the

concept of the General Assembly and Vienna Conference Declarations regarding

self-determination - a government should represent the whole people belonging to

its territory, without distinction. Furthermore, as a utilitarian matter, the

constitutional statement that Israel is a Jewish State has little to offer:

Israel will remain Jewish and democratic - a State for Jewish self-determination

- only so long as a critical mass majority of the population is of Jewish

ethnicity and culture. I would venture that the maintenance of "the right of the

Jewish people to be autonomous in its own sovereign country" n112 can be

achieved by less symbolically problematic means. n113

    [*484]  Army service is commonly considered a duty of citizenship, although,

in current feminist discourse, it is more generally regarded as a right. The

Israeli-Palestinian population, other than the Druze n114 and the Circassians,

n115 is exempted from the compulsory conscription to army service imposed on all

Jews other than the Ultra-Orthodox Yeshiva students. n116 Bedouins and

Christians may volunteer for service. Ilan Saban describes this exemption as an

important collective right for the Israeli-Palestinian population. n117 He

acknowledges that the blanket exemption of Muslim Israeli-Palestinians is also

clearly based on Israel's security needs, but nevertheless, regards it as a

right. I would tend to agree with Saban's view regarding the exemption and this

in spite of the fact that Muslims are not merely exempted, but prohibited from

volunteering. The view that the regulation is an advantage for the

Israeli-Palestinian population is indeed supported by empirical evidence. First,

the argument was made by a Druze conscript who petitioned the High Court of

Justice, that his conscription was discriminatory vis-a-vis the

Israeli-Palestinians, who were exempted; this argument was rejected by the

[*485]  Court. n118 Second, the Israeli-Palestinian population has consistently

opposed establishing non-military national service in lieu of military service

because of the population's refusal to be identified in this manner with the

State of Israel. Third, other groups in Israel, such as Ultra-Orthodox Jewish

Yeshiva students, fight for group exemption as a collective right. n119

   2. Non-Discrimination and Equality of Opportunity in Economic and Social

Activities

 The legislature and courts, as a matter of principle, automatically bestow

civil and political rights on Israeli-Palestinians in the same way as they do on

Jewish Israelis. n120 Hence, a discussion of rights to non-discrimination and

equality of opportunity  [*486]  is relevant in particular with regard to social

and economic rights - including employment, public appointments, budgetary

allocations, land and housing, health and education. In the case of social and

economic rights, in order to achieve equal opportunity, the State has to take a

more proactive policy to prevent de facto discrimination in administrative or

private sector bodies, which are instrumental in determining the implementation

of these rights. In the context of this Article, I systematically discuss the

mechanisms in place for the prevention of de facto discrimination and do not

undertake to systematically investigate the sociological aspects of the de facto

disadvantage for the Israeli-Palestinian population. However, I cannot but point

out that much of the legal progress, which was made recently in recognizing the

Israeli-Palestinian population's right to social and economic equality, was made

against a backdrop of governmental neglect of its administrative responsibility

to do so.

   The current anti-discrimination legislation in Israel is an outgrowth of

earlier legislation aimed at preventing discrimination on the grounds of sex or

parenthood. That legislation gave way to laws aimed at preventing discrimination

based on a wide set of group characteristics, including race, religion,

nationality, and country of origin. The protection against discrimination is now

the same for all disadvantaged groups, including Israeli-Palestinians. The

protection against discrimination under the Equal Employment Opportunities Law

n121 and Equal Pay for Male and Female Workers Law n122 provides improved

definitions, procedures, and remedies for employment discrimination. Although

women have brought some tens of cases to the Labour Courts under these Laws,

Israeli-Palestinians have not yet been active in attempts to implement their

rights under the Laws.

   In 1992 and 1996, legislative amendments were made to ensure women fair

representation in the directorates of government companies n123 and civil

service promotions. n124 In 2000,  [*487]  both of these provisions were amended

in order to extend the requirement of fair representation to the Arab

population. n125 Until adequate representation is achieved, government ministers

are obligated to appoint, as far as circumstances allow, Arab directors, n126

and the Civil Service Commissioner is to promote Arab employees in the civil

service. n127 In July 2001, the High Court of Justice ruled that Arabs should be

given more adequate representation in the Israel Land Council, which determines

the policy of land ownership in Israel. n128 The Court held that the right to

fair representation of the Israeli-Palestinian population in the public sector

is a general right based on the principle of equality and is not confined to

statutory affirmative action programs.

   Although the legal mechanisms are in place to prevent discrimination against

Israeli-Palestinians in both, private employment and public appointments, the

results have been disappointing. In terms of the civil service, only 5% of

employees are Israeli-Palestinians, although they constitute almost 20% of the

population. In terms of government companies, there has been a far more

significant impact on women's promotion than on the promotion of

Israeli-Palestinians. n129 It should not be forgotten, however, that the gains

made by women were only subsequent to the successful petition to the High Court

of Justice by the Israel Women's Network n130 and no such petition has yet been

presented on behalf of Israeli-Palestinians.

   One of the main areas of contention for the Israeli-Palestinian minority is

that of land and housing. I shall not discuss here  [*488]  the land purchase,

division, and expropriation, which were carried out in the establishment of the

State of Israel, although this issue is regarded by Israeli-Palestinians as

perhaps the most serious political issue concerning their status in Israel and

is commemorated by an annual national day of protest, the Land Day. n131

Kretzmer writes: "Some of the laws ... are no longer in force, or even if still

in force, are no longer applied. In some respects, the expropriation issue is

therefore mainly one of historic importance that has no place in a study on the

current legal status of Arabs in Israel." n132 Most of the land in Israel is

owned by the government or the Jewish National Fund ("JNF"). n133 In actual

practice, Israel Land Authority ("ILA") lands are leased and both Arab and

Jewish citizens of Israel theoretically have equal access. However, most of the

development of residential housing is divided into sectors for the Jewish and

Israeli-Palestinian communities, and there are allegations of discrimination in

the implementation of zoning and planning laws, and of inadequate provision for

expansion of housing schemes in Israeli-Palestinian towns and villages.

   Three allegations of discrimination in housing have reached the High Court of

Justice. The first allegation was the unusual case in the Old City in Jerusalem.

n134 In that case, the government undertook the reconstruction of the Jewish

Quarter in the Old City, which had been destroyed when the Arab Legion conquered

it in 1948, expelling its long-time Jewish residents. Residence in the

reconstructed Jewish Quarter was restricted to army veterans and new immigrants,

and excluded Israeli-Palestinians. A petition by an Israeli-Palestinian to live

in the Quarter was rejected by the High Court of Justice on various  [*489]

grounds. Among these, was the justification of the right to reestablish, within

the walls of the Old City, a Jewish Quarter alongside the Muslim, Christian, and

Armenian Quarters, and the argument that Muslims, by religious and

administrative edict, refuse to sell any land to Jews and therefore, do not come

with clean hands in demanding equal access to land sold by Jews. n135

   The second allegation involved the introduction of a highly subsidized land

program for Bedouin purchasers. n136 The Civil Rights Association of Israel

represented a Jewish petitioner who wanted to purchase land on the same terms.

The High Court of Justice rejected the petition on the grounds that the

selectivity of the program was justified as a compensatory measure, providing

resettlement for Bedouin nomadic tribal groups, who had been moved off nomadic

land areas. n137

   The third case, Kaadan v. ILA, was decided in 2000. n138 In this case, an

Israeli-Palestinian family submitted its candidacy to reside as a member in

Katzir, a residential community, which accepted residents according to criteria

of suitability applied by a Residents Committee. The High Court of Justice held

that the residents of Katzir could not refuse to accept membership applications

merely because the applicants were not Jews: "The State may not discriminate,

directly ... or indirectly, on the basis of nationality or religion, in

allocation of State land resources." n139 This ruling applied to the Katzir

community because it indirectly benefited from State funding. It is not clear

that the same ruling would apply to entirely private residential schemes.

   Basic health and education services are provided to the Israeli-Palestinian

population on the same basis as to the Jewish population. However, in education,

there is an acknowledged need for proactive measures since there is a

significant gap between the achievements of Israeli-Palestinian and Jewish

school children -- only 35% of the former acquire matriculation certificates,

[*490]  as compared to 46% of the latter. n140 Beginning in 2000, in order to

ameliorate the situation, a Five-Year Plan for investing US$ 10,000,000 a year

was adopted, but it was only partially implemented. n141

   The Adalah II case, a recent decision of the Israeli High Court of Justice,

introduced the principle of egalitarian proportionality in the distribution of

resources. n142 In that case, Adalah, a non-governmental organization ("NGO")

for Israeli-Palestinian minority rights, claimed that Muslim burial grounds were

being financed from the State budget at a lower level than were Jewish burial

grounds. The High Court of Justice accepted the petition and ordered the State

to provide proportionally equal budgets to the different religious groups in

relation to their population size. Justice Zamir held: "There is a need to

determine priorities in the distribution of budgets. However, these priorities

must be based on material considerations which conform to the principle of

equality and not invalid considerations, such as religion or nationality." n143

This decision is an important precedent, legitimizing the application of

equality to collective and individual rights of the Israeli-Palestinian

minority. n144 The decision opens the way to equality discourse and legal

argument on budgetary allocations.

   In July 2000, the High Court of Justice ruled that the Ministry of Education

's Department of Education and Welfare for Assistance to Weaker Pupils should

provide the Arab sector with a budget proportionate to its part in the

population -- indeed, by the time the appeal was brought before the Court, the

department had already amended its budget plans to allocate 20% of its budget to

the Arab and Druze sector. n145 In December 2001, the Supreme Court held that

the budget allocated to reconstruction of Arab villages and towns in the Suburb

Rehabilitation Plan should comply with the Arab sector's needs, and anyhow,

should not be any smaller than the relative size of the sector's population.

n146

    [*491]

   3. Right to Enjoy One's Own Culture and

 Practice One's Own Religion

 The most central issues of cultural and religious autonomy for

Israeli-Palestinians in Israel are language, education, and religion. Arabic is

one of the two official languages of Israel, and informally, it is the second

official language. n147 The significance of this is that there is an obligation

to publish all official State documents in Arabic as well as Hebrew, and, in

addition, individuals have the right of access to State institutions in Arabic.

Ilan Saban remarked that the extent of the right is remarkable and radical,

requiring, as it does, investment of considerable resources and giving, as it

does, considerable symbolic recognition to the centrality of the

Israeli-Palestinian collective culture. n148 However, he also points out that a

dissonance has developed between the legal and socio-political status of the

Arabic language and the fact that Hebrew is, in practice, the sole language used

in State institutions, other than in Arab localities. In a recent decision, the

High Court of Justice held that it is the obligation of Israel to respect Arabic

as the language of the Israeli-Palestinian minority: "Israel is a Jewish and

democratic State and, as such, it is obligated to respect the minority within

it: the person, his culture and the person's language." n149 The Court held that

all official signs must be in Arabic as well as Hebrew, whether they are in Arab

or non-Arab localities.

   The education system, public and private, is divided into Arabic-speaking and

Hebrew-speaking education. Public education is funded by the State and private

education is almost completely subsidized. n150 Israeli-Palestinians may

register their children in Hebrew-speaking education, if they choose. n151 Thus,

in terms of the right to choose education in the minority's own language, the

rights of Israeli-Palestinians are fully protected but  [*492]  not

exclusionary. Regarding the cultural content of education, the aims of education

were set out in the State Education Law of 1953 and included love of Jewish

culture and values and memory of the Holocaust. n152 There is no doubt that the

curriculum and the matriculation requirements, determined by the Ministry of

Education, have emphasized Hebrew education, Jewish history and literature, and

have not been adapted to meet the educational demands of a national collective

Arabic culture. However, an amendment to the State Education Law, passed in

February 2000, while restating the declared purposes of public education in

Israel and its general aims - "to love humankind ... to instill the values of

Israel as a Jewish and democratic State and to respect human rights and freedoms

... peace and tolerance" n153 - also includes an important new clause: "to know

the language, culture, history, heritage and unique tradition of the Arab

population and of other population groups in Israel, and to recognise the equal

rights of all the citizens of Israel." n154

   The right to freedom of religion is fully protected for Jews, Muslims, and

Christians. Israel does not have a separation of State and religion, but rather,

promotes the three monotheistic religions in a religiously pluralistic way. The

personal law of citizens of Israel is determined according to the religious

community into which they are born. This arrangement is the heritage of the

Millet system, introduced under the Ottoman rule and maintained under the

British Mandate and by Israel after it attained independence. Matters of

personal status in marriage and divorce are determined in accordance with

religious laws by the religious courts of different communities. The Jewish,

Muslim, and Druze religious courts are regulated by statute and the judges'

salaries are paid by the State. The decision of the High Court of Justice in the

Adalah II case discussed above, reconfirms the principle of the obligation of

the State to provide proportionately equal budgeting for the various religions.

n155 The problem for all communities is less that of freedom of religion, than

[*493]  freedom from religion. There is no alternative to civil marriage and

divorce for the secular populations of all communities. The pluralism of

religious freedom is also recognized in the holiday regulations: although the

national rest day and festivals are Jewish, employers are obliged by law to

observe the rest days and festivals of other religions as holidays from work for

members of these communities.

   4. Political Representation and Participation

 The right of political representation of the Israeli-Palestinian population has

centered on the issue of the admissibility of advocating the demise of Israel as

a Jewish State. The long saga of the High Court of Justice decisions makes it

impossible to entertain the full complexities of judicial reasoning. n156

However, the basic rulings and the statutory framework can be analyzed. I

include brief references to the decisions of the Court regarding other issues of

disqualification in order to allow a fuller understanding of the significance of

the Court's decisions on the Israeli-Palestinian issue.

   In 1965, the Supreme Court disqualified the election candidacy of the el-Ard

list, an Arab political movement, on the dual grounds that the movement was

opposed to the Jewish character of the State, and that it identified with

enemies of Israel, who were pursuing its physical destruction. n157 This

decision was given under the Ottoman Law on Associations, which did not allow

the registration of unlawful organizations, but did not provide any express

grounds for disqualifying the candidacy of a political list. n158

   In 1984, in the Neiman I case, the Supreme Court overruled the decision of

the Elections Committee to disqualify the candidacy of the Progressive List for

Peace ("PLP"), a political party started in 1984 and which advocated the

establishment of a Palestinian State alongside the State of Israel, as well as

that Israel  [*494]  be a State of all its citizens, Jews and Arabs alike. n159

This list advocated that Israel become a bi-national State. The Court held that

there had been no evidence before the Elections Committee on which to base a

finding that the list denied "the very existence of the State of Israel or its

integrity." n160 David Kretzmer regards the judgment in Neiman I as implying

that a list, which advocates that the State of Israel become a bi-national

State, rather than remain a Jewish State, will not be disqualified, unless it is

actually committed to the physical destruction of Israel. n161 It is notable

that in the same decision, the Supreme Court also overruled the Elections

Committee's decision to disqualify the Kach n162 list on the grounds of its

anti-Arab manifest.

   An amendment to the Basic Law: the Knesset was passed after Neiman I. The

amended law provided that a list of candidates may not participate in the

elections to the Knesset if the list, in its purposes or its actions, denies the

existence of Israel as the State of the Jewish people, undermines the democratic

nature of the State, or incites to racism. n163 This new statutory provision was

applied by the Supreme Court in the 1988 elections in its decision to uphold the

Elections Committee's disqualification of the Kach political list on the grounds

that Kach denied the democratic character of the State and was racist. n164 At

the same time, the Court upheld a decision of the Elections Committee not to

disqualify the PLP. n165 The majority of the Justices were of the opinion that

although the amended law allowed for disqualification of a list on the grounds

that it opposed the Jewish character of the State and even if it did not

threaten Israel's security, there was no sufficiently convincing evidence to

disqualify the PLP on these grounds. n166

   In 1992, once again the Supreme Court upheld the disqualification  [*495]  of

Kach and of Kahana Lives, a party that was continuing the Kach platform. n167 In

1999, in the elections for the fifteenth Knesset, the High Court of Justice

rejected a petition to disqualify the Balad Party of Azmi Bishara although the

Justices commented, in their ruling, that some of Bishara's statements appeared

to challenge the existence of the State of Israel as the State of the Jewish

people and verged on illegitimacy. n168

   An additional statutory amendment was made in 2001. This amendment, Section

7(a), added a further disqualifying criterion: a list of candidates may not

participate in elections if the list supports an armed struggle of an enemy

State or a terrorist organization against the State of Israel. This amendment

was passed shortly after Azmi Bishara was deprived of his immunity as a Member

of Knesset, so that he could be charged with supporting a terrorist

organization, the Hezbollah, and with organizing illegal delegations to Syria, a

State with which Israel is officially at war. n169

   Several applications were made to the Elections Committee to disqualify

parties and candidates from participating in the 2003 elections. For our

purposes here, the four relevant applications were those to disqualify Azmi

Bishara, his Balad Party, and Ahmed Tibi, n170 on the one hand, and Baruch

Marzel, n171 on the  [*496]  other. The applications against Bishara, Balad, and

Tibi were based on allegations that they negated the existence of the State of

Israel and supported an armed struggle of an enemy State or a terrorist

organization against the State of Israel. The Elections Committee accepted the

allegations and disqualified these candidates and the political party. The

Supreme Court reversed all three decisions on the ground that there was not

enough evidence to justify limiting the freedom to participate in the political

process and allowed Bishara, the Balad Party, and Tibi to participate in the

upcoming elections. The allegations against Marzel were based on his having been

the former number two on the Kach list, which had been disqualified in 1988, as

well as the alleged leader of the movement today. The Elections Committee

refused to disqualify Marzel on the basis of his historical role without

evidence of current incitement to racism, and the Supreme Court confirmed the

Elections Committee's decision. The reasons for the decisions have not been

published at the time of the writing of this Article, but, as was observed by a

legal commentator, it seems clear that the standard of evidence required for

disqualification is so high that, in spite of the language of Section 7(a), the

right to stand for the Knesset is upheld as a sacred constitutional right. n172

   It is notable that since 1965, in spite of amendments to the legislation

allowing the disqualification of lists which deny the existence of Israel as the

State of the Jewish people, and in spite of political controversy surrounding

the platforms of some of the Israeli-Palestinian lists, the only lists which

have been disqualified are Jewish anti-Arab lists. n173

    [*497]

   III. THE STATUS OF ISRAELI-PALESTINIANS

 This survey shows that the Israeli-Palestinian minority rights are legally

protected on both the individual and collective levels. There is a pluralistic

regime of religious promotion, which includes Islam and Christianity as well as

Judaism, and the Arabic language is the second official language after Hebrew.

In some recent legislation and in all recent Supreme Court jurisprudence, there

has been recognition of the rights of the Israeli-Palestinians to

non-discrimination; equal opportunity; fair representation in the public sector;

and equitable distribution of budgetary support for services. The socio-economic

facts still remain the facts of disadvantage accumulated through years of

governmental neglect; however, the recent legal activism of the

Israeli-Palestinian NGOs, especially Adalah, and the directives of the Supreme

Court which have been obtained in response, have created a legal infrastructure

for full equality in the socio-economic spheres. Although the State is

constitutionally classified as "Jewish and democratic," and although the right

to stand for election on a platform of denying the existence of the State of

Israel as the State of the Jewish people is restricted by legislation, this has

not resulted, since 1965, in disqualification of any Israeli-Palestinian

candidate for election, even in the case of radical political platforms seeking

to replace the Jewish State with a bi-national State.

   CONCLUSION

 From the Palestinian point of view, the creation of the State of Israel in

1948, the conquest of territories in the pre-emptive war of 1967, and the

Israeli settlements in the West Bank and Gaza, which have consistently grown

since the 1970s, are apparently regarded as justifying violence and terrorism.

n174 In the Israeli  [*498]  view, the ongoing Palestinian terrorism since the

1920s, which has dramatically increased since 2000, continuing threats to Israel

's existence by some of the Arab States, and the airing of vicious anti-Semitic

propaganda, n175 combine to create an aggressively defensive strategy to protect

the hard-won right of Jews to self-determination. n176 That being said, the only

way to create a meaningful human rights regime of self-determination for

Israeli-Jews and Palestinians is by peaceful separation into two States -- one

for Israeli-Jews and Israeli-Palestinians, and the other for Palestinians - and

by preferably ensuring cooperation between them. This was basically what was on

offer, between 1992 to 2000, in the Oslo, Camp David, and Taba Agreements.

Improvement and implementation of agreements like these, rather than violence

and violation, is the only way forward.

   Minority rights of Israeli-Palestinians are being developed and applied in a

period of constant proclaimed emergency. The ICCPR does not forbid derogation

from the State's obligation to guarantee the right to freedom of expression and

freedom of association "in time of public emergency, which threatens the life of

the Nation and the existence of which is officially proclaimed," provided that

it does not discriminate "solely on the ground of race, colour, sex, language,

religion or social origin." n177 It is a matter of controversy whether the

derogation clause can be applied to situations of ongoing hostilities rather

than brief acute situations of crisis. In any case, in spite of the ongoing

state of proclaimed emergency in Israel, neither freedom of expression nor

freedom of association have been curtailed in a discriminatory way and, beyond

that, both in legislation and judicial decisions, headway has been made in

mandating equality of opportunity in the socio-economic sphere.  [*499]

Although Israeli-Palestinian minority rights are guaranteed at the normative

declaratory level of Israeli law, they have not yet been satisfactorily

implemented de facto, as regards socio-economic distribution of resources.

   An analysis of the right of self-determination and minority rights in the

light of international human rights principles gives pointers for a rational

solution of the Israeli-Palestinian conflict. Indeed, contrary to Cicero's

well-known adage, international human rights law is not and should not be silent

at times of war. Although the implementation of a rational, human

rights-oriented solution becomes extraordinarily difficult in the atmosphere of

terrorism and counter-violence, which has taken over the terms of the discourse

in the Israeli-Palestinian conflict, there is no other acceptable way out of the

cycle of violence.
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