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Abstract

Comparison between the two decisions of the International Court of Justice and the Israeli Supreme Court on the legality of Israel’s West Bank controversial separation barrier illustrates some of the inherent differences between national and international legal proceedings. The note critically assesses these differences and advocates a more comity based framework of cooperation between national and international courts. Specifically, the note argues that the fact-gathering and fact-analysis process demonstrated in the Hague Advisory Opinion is problematic, as were the Court’s refusal to show any deference to the Israeli authorities and empathy towards the Israeli public. These deficiencies reduce the persuasiveness of the Opinion and render its acceptance by Israel less likely. At the same time, the failure of the Israeli Supreme Court to address the link between the route of the barrier and the alleged illegality of the settlement detracts from the normative value of the judgment and highlight the political constrains in which domestic courts operate. As a result, resort to a comity-based framework in which the national and international courts strive to draw upon each other’s institutional advantages in the fields of fact-finding, compliance-pull and international law expertise would have been beneficial.
Text

The comparison between the two decisions of the International Court of Justice (ICJ)
 and the Israeli Supreme Court (HCJ)
 on the legality of Israel’s controversial West Bank separation barrier,
 issued a few days apart from one another, illustrates some of the inherent differences between international and national legal proceedings. The purpose of this short note is to critically assess these differences and to suggest normative observations on the proper relations between judicial proceedings before national and international courts. Specifically, I argue that the conduct of the two courts in the separation barrier cases leaves much to be desired and that the political and legal constraints under which both courts operated should have been addressed through inter-institutional cooperation and not through the mutual disregard which characterized their relationship in reality. As a result, I advocate the application of inter-fora comity in cases involving multiple proceedings before national and international judicial institutions.
Display of inter-judicial comity could have improved coordination between the two parallel proceedings, facilitated recourse by one tribunal to the decisions of the other and invited mutual deference to their findings.
The common ground

Undoubtedly, the two reviewed decisions – the Construction of a Wall in the Occupied Palestinians Territory advisory opinion and the Beit Sourik Village judgment - were issued within very different legal and institutional contexts: The ICJ is the principal judicial organ of the UN,
 and its decision in the present case constitutes a non-binding advisory opinion rendered at the request of the UN General Assembly.
 In rendering an advisory opinion the Court does not, formally speaking, address a concrete lis (dispute) between specific parties, but rather explores the international legality of a situation – in this case, the situation created by the construction of the separation barrier in the West Bank. 
In contrast, the HCJ is a national court, whose legal powers and functions are defined under Israeli law. Furthermore, the proceedings in Beit Sourik Village involved a concrete dispute between Palestinians living in proximity to the barrier and the Israeli authorities, and not an abstract ‘situation’. It should also be noted that the HCJ addressed in Beit Sourik Village a challenge to the lawfulness of a mere 40 km section of the barrier, whereas the ICJ case addressed the entirety of the barrier which is to be constructed in the West Bank (originally planned to extend for some 700 km). This last point should not be overemphasized, however, as numerous other petitions, challenging various other sections of the barrier, have been submitted to the HCJ, and its decision in Beit Sourik Village clearly carries implications for them as well.
 
The differences in the identity of parties, in the scope of issues at hand and in the applicable law negate ab initio the possibility of viewing the proceeding before the two courts as competing proceedings.
 Hence, there is no rule of international law which would require any of the two courts to stay proceedings, to defer to the jurisdiction of the other court (under a lis alibi pendens rule) or to accord res judicata to the decisions of its counterpart (especially given that the opinion of the ICJ is formally non-binding). Still, the similarities between the two procedures are not neglible as both courts reviewed a common core issue: the legality of the construction of a separation barrier in the West Bank. In addition, the ICJ acknowledged that the advisory opinion proceedings are indissociably linked to a concrete legal dispute between Israel and Palestine (which represents inter alia the interests of the Palestinian villagers involved in the Beit Sourik Village case). Indeed the advisory opinion is almost indistinguishable in its style and structure from judgments issued by the Court in contentious cases. Lastly, international law was a dominant body of law before the HCJ,
 and the supplementary introduction of Israeli administrative law had little, if any effect upon the outcome of the judgment.
 
Hence, the two judicial bodies applied the same body of law to the same issues, in proceedings which took into consideration the positions of the same parties. Though not formally competing procedures, the two proceedings were thus clearly related to each other.
As a result of these similarities, the different outcomes of the two cases – the decision by the ICJ that the barrier fails to meet the test of military necessity and the decision of the HCJ that the barrier is necessary from a military point of view, but that the harm caused by its specific route is disproportional to the military interests it serves
 – cannot be merely attributed to their different formal legal perspectives. Instead, these differences seem to derive from more subtle variations in methodology, institutional self-perception and overriding legal and political constrains. Some of these differences, I submit, are not unique to the two cases at hand, but go to the very nature of the differences between national and international adjudication. 
The Inadequacies of the ICJ opinion
A comparison between the style and methodology of the two decisions is generally unflattering to the ICJ, and the quality of the HCJ’s judgment seems to be superior to that of the ICJ in several respects. Arguably, this reflects some of the inherent advantages of national adjudication over international adjudication, whose acknowledgement should inspire international courts to improve their level of performance or to accord greater deference to national courts.
Fact-finding and fact-analysis
The HCJ had before it detailed evidence and information on numerous aspects of the separation barrier project, gathered throughout the seven public sessions it held on the topic, from a variety of sources.
 The court’s decision is indeed indicative of this abundance of information, which enabled it to conduct a detailed, almost kilometer by kilometer, review of the planned route. The court was thus able to assess specific arguments regarding the reasonableness of locating the barrier on certain hills and valleys, and to produce an impressively detailed decision on the facts of the case.
 Such detailed analysis underlies the transparency of the decision, as it facilitates independent evaluation of the manner in which the Court handled the factual and legal arguments which were presented to it.
In contrast, by reason of Israel’s refusal to produce submissions on the merits, the ICJ had to ascertain Israel’s position on the necessity of constructing the separation barrier in a route cutting through the West Bank by way of reliance on second-hand sources: The Secretary-General’s report on the separation barrier,
 Israel’s jurisdictional objections, which indirectly raise some substantive arguments, and other publicly-available information.
  Although Israel incurs much of the responsibility for its failure to present before the Court a coherent theory which could justify the construction of the barrier and its designated route, one would expect the Court to exercise great caution in reaching factual conclusions ex parte.
 Such caution was particularly warranted in the light of the fact that Israel was under no obligation to cooperate with the Court given the non-contentious nature of the proceedings. Hence, it was impressible for the Court to draw evidentiary presumptions against Israel on account of its failure to argue the merits of the case.
  Consequently, it is questionable whether the Court had before it a sufficient factual basis to decide the merits.
 Obviously, Judge Buergenthal thought that it did not,
 but he remained in a minority opinion on the matter.
 
Furthermore, the sweeping manner in which the Court rejected Israel's factual assertions as to the military necessity of the barrier - in a in a few terse sentences and without proper explanation - is troubling for its lack of transparency.
  Indeed, Judge Buergenthal seems to be right in criticizing the decision in the following manner: “Lacking is an examination of the facts that might show why the alleged defences of military exigencies, national security or public order are not applicable to the wall as a whole or to the individual segments of its route.  The Court says that it ‘is not convinced’ but it fails to demonstrate why it is not convinced, and that is why these conclusions are not convincing.”
 The standard of evidentiary proof applied by the Court (i.e., beyond reasonable doubt, preponderance of evidence, etc.) is also left unclear.
 In short, when compared to the HCJ judgment, the ICJ analysis of the facts is non-transparent and hardly persuasive.

Credibility of governmental assertions and deference to their judgment
The HCJ judgment seems to defer on several instances to the opinion of the Israeli security authorities. The Court emphasized that it has no reason to doubt the sincerity of the military considerations forwarded by the IDF;
 and refused to overrule the professional opinion of the IDF that the route designated for the barrier fulfills military needs in an optimal manner.
 Such professed deference acknowledges the superior professional expertise of the IDF over military affairs and is consistent with democratic notions that there should be correlation between authority and responsibility. In the words of the Court: “We must grant special weight to the military opinion of the official who is responsible for security”.
 
However, the deference granted to the governmental authorities in Beit Sourik Village was far from unlimited, since the HCJ was willing to step in and review the appropriateness of the balance struck between the relevant military and humanitarian interests. The contrast in approaches with regard to the tests of necessity and proportionality is explained by the disappearance of the institutional ‘expertise gap’ in the latter case: According to the Court the proper balance between the competing interests is “a legal question, the expertise for which is held by the Court”.
 Consequently, the margin of appreciation afforded to the IDF in striking a balance between military and humanitarian consideration was considerably narrower (though, formally speaking, such margin existed).
 Indeed, at the end of the day, the HCJ ruled that with respect to a stretch of some 30km of the total 40km reviewed, the IDF’s choice between alternative routes had been unreasonable – i.e., that the selected route disproportionally harmed the rights and interests of the local Palestinian population.
 Still, although the Court nullified the army’s choice of route it refrained from ordering the designation of a specific substitute route, and opined that the army should retain discretion to choose between all lawful alternatives
 – once more demonstrating some deference to the authorities.
Again, the approach of the ICJ is strikingly different. Israel’s assertions that the route of the separation barrier was exclusively designed to meet military needs, was rejected by Court with little explanation: “Whilst the Court notes the assurance given by Israel that the construction of the wall does not amount to annexation and that the wall is of a temporary nature…, it nevertheless cannot remain indifferent to certain fears expressed to it that the route of the wall will prejudge the future frontier between Israel and Palestine, and the fear that Israel may integrate the settlements and their means of access”.
 In other words, the ICJ found the assurances given by Israel to lack credibility. While the Court must always assess the weight to be attributed to the evidence before it, including the credibility of declarations by relevant parties, the rejection of assurances given by a state as to its future intentions– assuming in effect bad faith on its part - is a far-reaching act,
 which the Court should have arguably explained in a more detailed manner.

Nowhere in the opinion can one find support for the idea that some margin of appreciation should be accorded to the Israeli authorities in assessing the necessity of taking security measures. This is perhaps not surprising, as the ICJ explicitly rejected in its 2003 Oil Platforms judgment the applicability of the margin of appreciation doctrine in analogous circumstances.
 However, the case at hand demonstrates the problematic consequences of the rejection of the doctrine by the ICJ: It directs the Court to exercise its judicial discretion in areas where it lacks expertise and might be under-informed;
 it denotes lack of comity vis-à-vis the authorities of sovereign states; and it downplays the indeterminacy of international law in matters of peace and security, assigning liability to states in unpredictable circumstances. It is therefore questionable whether the reluctance of the ICJ to resort to the doctrine, which has already been adopted by a number of other international courts and tribunals,
 marks a wise policy choice. It is certainly problematic from a tactical perspective, as it undermines the chances of acceptability of ICJ judgments by the same authorities whose professional expertise it blatantly overrules.
Responsiveness to public concerns and empathy to national narratives
The HCJ could not ignore arguments made by the government that the construction of the barrier has contributed to more than an 80% drop in terror attacks against Israeli citizens. Hence, it emphasized in its decision that alternative routes for the barrier, which can provide reasonable levels of security, exist, and that its decision would not expose Israeli citizens to reckless danger.
 In this respect, the involvement of the Council for Peace and Security in the proceedings was pivotal, as the former generals comprising this NGO were able to provide the Court with concrete proposals for alternative routes. Further, the involvement of this well-respected Israeli NGO enabled the Court to shift the focus of the case from its extremely volatile Israeli-Palestinian facet and to address it as a professional disagreement between Israeli security experts as to how to best ensure Israel’s security interests.
 This, in turn, seemed to take some of the edge off the fact that the Court sided at the end of the day with the Palestinian petitioners against the state of Israel.  
In contrast, the ICJ seemed to pay little attention to the need of persuading the Israeli government and public as to the reasonableness of its decision: It merely noted Israel’s right to defend itself but did not specify which realistic legal measures are available to it (e.g., barrier on the green line; deployment of troops in Palestinian population centers etc.).
 It thus exposed itself to accusations of ‘legal fundamentalism’ – mechanical application of rules regardless of their consequences – which implies indifference on the part of the Court to the terror threat which the Israeli society faces.

A related matter is the empathy demonstrated by the two courts to the plight of Israeli terror victims and to the situation of the Palestinian villagers whose daily lives have been seriously disrupted as a result of the construction of the separation barrier. The HCJ seems keen on persuading its most relevant constituency – the Israeli public – that it is fully cognizant of the Israeli national narrative of victimhood and of the horrible dilemmas which the Israeli society faces.
 Still, the Court makes the normative argument that upholding the law – which protects the humanitarian interests of the Palestinian individuals – is the right moral thing to do for the Israeli society.
 In turn, the ICJ’s lack of interest in explaining the workability of its opinion is further compounded by the limited amount of empathy expressed by the Court toward the Israeli society, in general, and terror victims, in particular (it should be noted that even the plight of the Palestinians was described by the Court in legal-technical terms conveying little empathy to their day-to-day suffering).
 
Reasons for Differences in Style and Methodology

The aforementioned differences in style and methodology are arguably not co-incidental but pertain to the different capacities and political points of reference of the two judicial bodies. First, the fact-finding capacities of national courts are superior to those of international courts, in general, and the ICJ, in particular. This stems from the formal authority of national court to compel the appearance of parties before it and the submission of evidence to it. Such power is mostly lacking in international adjudication,
 and completely lacking in ICJ procedures.
 National courts are also expected to be more experienced in fact-finding and fact-analysis than their international counterparts. This applies a fortiori with regard to high-profile public conflicts directly relating to the societies in which the national courts operate, as they are expected to be thoroughly familiar with the history and the context of the dispute at hand. International courts must undergo a far longer ‘learning curve’ to attain a similar degree of proficiency.
There are also informal explanations for the discrepancies in the readiness of the parties to present evidence before national and international tribunals, which are related to the differences in the binding and enforceable status of their decisions: The parties to domestic proceedings (at least in democracies committed to the ‘rule of law’) are expected to comply with the court’s final judgment and have a great interest in impacting the outcome of the proceedings. Hence, they are expected to produce to their domestic courts all of the pertinent evidence, which could support their case. In short, non-cooperation is hardly a viable option. In contrast, the weak institutional machinery for enforcement of ICJ judgments, and the non-binding nature of advisory opinions, in particular, does not introduce upon the parties the same pressures to cooperate. Further, the politicized nature of the international enforcement mechanisms often presents states with a stark choice between cooperation with the ICJ and legitimization of the proceedings thereby, on the one hand, and non-cooperation and de-legitimization of the proceedings, on the other hand. Israel is not the first state to opt for the second alternative, a position which undercuts the ability of the Court to establish the facts of such cases in a comprehensive manner.
 Finally, the cumbersome proceedings before the ICJ, which only rarely allow for oral testimony,
 and the non-active role of the bench (demonstrated in the Construction of a Wall in the Occupied Palestinians Territory case by the absence of any questioning of the parties on the part of the bench), further hinder its fact-finding capabilities. 
A second institutional distinction pertains to the political constituencies of national and international courts. In democracies, local courts play an important role in the political life of a national polity and derive their power and authority from domestic law and from ongoing social legitimization. As a result, national courts often engage in dialogue with their political counterparts (i.e., the other branches of government) and strive to persuade the relevant elites and the general public as to the justifiable nature of their decisions. Such decision making strategies promote judicial accountability and sustain a long-term habit of compliance with national court decisions. Indeed, as I already observed, the Beit Sourik Village judgment reveals stylistic and methodological choices that are directed at attaining such legitimating goals: display of token deference to governmental authority; insistence upon the existence of less harmful security measures; and empathy towards Israeli victims and toward the concerns of the Israeli public. These tactical concessions facilitated, at the end of the day, a courageous judgment, which introduced significant ‘rule of law’ constraints upon the government’s freedom of action in a most sensitive area of national security policy. 
In contrast, the political reference point of the ICJ is the international community, mainly personified by the UN organs. The detachment of the Court from specific societies is reflected in the language employed by the Court, which is highly technical and directed to the rather exclusive bureaucratic, epistemological and professional communities of lawyers and diplomats. There is little indication that the Court was keen on persuading the relevant governments and national communities – most notably, the Israeli government and public
 – of the evenhandedness of the decision,
 the careful consideration of the interests of all concerned parties, and the long-term interest of all parties in complying with the decision. This has played to the hands of politicians in Israel who sought to de-legitimize the judgment and to label it as a political exercise in ‘Israel-bashing’ couched in legal terms.
 In short, the detachment between the ICJ and the political communities the opinion directly impacts, underlines an accountability deficit on the part of the Court, and undermines the effectiveness of its opinions. This general problem was further exacerbated in the present case by the Court’s failure to engage and persuade the Israeli public and government of the fairness and legitimacy of its decision.
The Illegality of the Settlements: The ‘Elephant in the Room’ 
While the HCJ judgment is superior to that of the ICJ in terms of style and methodology, it is lacking in one important aspect: Comprehensive legal analysis. The HCJ failed to address a core legal issue which is decisive to the determination of the lawfulness of the separation barrier – the link between the legality of the settlements and the legality of the barrier. For the HCJ this remains the ‘elephant in the room’, which is persistently evaded. 
There is little question that the route of the barrier in the West Bank was primarily dictated by the location of the Israeli settlements there. Consequently, there is a direct link between the legality of the two structures. The ICJ’s opinion is clear on this matter: “the route chosen for the wall gives expression in loco to the illegal measures taken by Israel with regard to Jerusalem and the settlements”
 Even the dissenting ICJ judge – Judge Buergenthal, expressed a view that the legality of the barrier is affected by the illegality of the settlements: “[S]egments of the wall being built by Israel to protect the settlements are ipso facto in violation of international humanitarian law”. 
These arguments are not in my view entirely flawless. The illegality of some settlements, especially in East Jerusalem, can be challenged on the basis of Israel’s pre-1967 claims to sovereignty over these areas.
 The Oslo accords, in which the Palestinians acquiesced in effect to the existence of the settlements pending the final status agreement, are another complicating factor which the ICJ does not address.
 Furthermore, the question of the legality of the barrier is analytically separable from the question of the legality of the settlements, as a defense of necessity could arguably justify temporary measures to protect human lives, even in situations which are ipso facto illegal – until the illegality is reversed.
 In other words, even if Israel is obliged under international law to dismantle the settlements, it might be difficult to argue that it cannot take any measures to protect the lives of the inhabitants residing there until the evacuation is complete (subject to the other conditions of the defense of necessity).
 Finally, one could argue that Israel’s duty to dismantle the barrier must be reconciled with its independent duty, under international human rights law, to provide all individuals under its jurisdiction with security protections. This obligation might actually require the construction of defensive structures to protect individuals in the West Bank, if no other practical alternatives exist.
Still, the HCJ utterly failed to address this level of the debate. Instead, it asserted, without any meaningful discussion, that the military commander was entitled to plan the route of the barrier so as to accord maximum security to the proximate Israeli settlements.
 This is perhaps not surprising as the HCJ has always failed to apply the same rigid methodology it applied to tactical measures in the occupied measures, directly impacting individual rights, such as assigned residence and land confiscations,
 with respect to the strategic policies adopted by Israel – the annexation of parts of the occupied territories and the construction of settlements. Instead, the Court’s handling of the settlement issue has been characterized by refusal to exercise powers of review, resort to legal fictions and the utilization of non-justiciability doctrines.
 The contrast between the Court’s avowed determination to declare the barrier unlawful if it is shown to serve political goals,
 and the refusal of the Court to review the long-term policies of Israel in the West Bank and Gaza Strip (i.e., in particular settlement policy) is thus striking.
 
In this respect, the ICJ, being far less constrained by the Israeli political discourse which views the legality of the settlements as a highly politicized issue that is unsuitable for judicial settlement, is a more appropriate forum to review the international legality of the situation. Indeed, given the likelihood of ‘home court’ biases in the work of national courts, the existence of an international system of judicial review is critical in ensuring the faithful application of international law by the national judiciary.
Concluding observations

The two separation barrier decisions are problematic: the ICJ opinion is weak in terms of its factual basis and the fact-analysis process. The prospects of full compliance on the part of the Israeli government with the opinion, which were slight to begin with, by reason of its non-binding nature, were further undermined by the Court’s failure to demonstrate deference, persuasion efforts and empathy towards the Israeli government and public. At the same time, the HCJ’s decision is lacking in terms of legal analysis as it failed to address the impact of the incompatibility with international law of the Israeli settlements in the West Bank on the international legality of the barrier designed to defend them.

The way to break this pattern of deficiencies, many of which are systematic – i.e., inherent in the nature of national and international courts - is for both courts to cooperate with one another within a framework of mutual comity. Inter-judicial comity is becoming more and more common in the relations between international courts
 and in the reciprocal relations between national and international courts.
 The principle, which is arguably inherent to judicial power and discretion,
 calls upon courts to accord deference to the authority of other courts belonging to different legal systems. Specifically, comity might require courts to consider whether to stay proceedings in the face of impending or parallel proceedings on related matters before other judicial forums.
 It might also call upon courts to accord due consideration to the decisions of other courts and tribunals – i.e., to give effect to their decisions, unless there are cogent reasons not to do so. Finally, it militates against engaging in devastating inter-jurisdictional battles of injunctions.
Applied to the two cases at hand, comity analysis would suggest that the both tribunals should have conducted their proceedings in a way which facilitates cross-fertilization: The ICJ should have strived to rely on the factual analysis of the HCJ and the latter on the legal analysis of the ICJ. In contrast, the almost parallel issuance of the two decisions without reference to one another represents the worst of the two worlds. This is especially regrettable with regard to the ICJ, as it delivered its opinion after the HCJ, but yet failed to utilize any of its finding (a state of affairs probably caused by the time gaps between the writing, translation and publication of the advisory opinion, which left the ICJ no time to 'digest' the HCJ judgment). Given the crucial deficiencies of the ICJ opinion, and its inherent problems of enforceability, one might have expected the ICJ to try harder to enhance the authority and legitimacy of its opinion, through making the necessary procedural arrangements which would facilitate comity (e.g., postponement of the decision; consideration of the pleadings in the cases before the HCJ).
 While such display of comity might be unfeasible at times, it is arguable that in the cases at hand the quality of judicial decision-making could have been improved by greater inter-institutional cooperation. 
While the HCJ’s rush to preempt the ICJ in issuing its judgment is also problematic from a pro-comity point of view, the recent willingness of the HCJ to review the implications of the ICJ advisory opinion in the context of another petition regarding the route of the barrier
 marks a promising development in the recommended direction. Indeed, such consideration could suggest that the HCJ would be willing to grant the opinion and the legal analysis it contains due consideration in the future – i.e., exercise belated comity vis-à-vis the ICJ.
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� Legal Consequences of the Construction of a Wall in the Occupied Palestinians Territory, Opinion of 9 July 2004, 2004 I.C.J. (forthcoming) (hereinafter OPT Wall).


� H.C.J. 2056/04 Beit Sourik Village v. Government of Israel (not yet published).


� I use the term 'separation barrier' throughout the note for reasons of stylistic consistency and attempted terminological neutrality. The term 'separation barrier' encompasses the term 'separation wall' to which the ICJ referred in the advisory opinion, the term 'security fence' to which Israeli spokesperson allude and the terms 'separation fence' and 'separation area' which the HCJ used interchangeably. The same methodological concerns have led the UN Secretary General to adopt the term 'separation barrier' in his report to the General Assembly.  Report of the Secretary-General prepared pursuant to General Assembly resolution ES-10/13, UN Doc. A/ES-10/248 (2003).


� Charter of the United Nations, art. 92, 26 June 1945, XV U.N.C.I.O. Doc. 355 (hereinafter UN Charter);


� See G.A. Res. ES-10/14 (2003), 8 Dec. 2003. According to UN Charter, art. 96, the ICJ may issue advisory opinions at the request of the UN General Assembly and Security Council, or other authorized UN and UN-affiliated organs and agencies.


� The Beit Sourik Village judgment is however the first major decision of the HCJ on the lawfulness of the separation barrier. Until that case, the Court seemed to go out of its way to avoid ruling on the matter, and directed the litigating parties to try and negotiate an out-of-court settlement. It can only be speculated that the Court felt compelled to render a precedent-setting judgment by reason of the increase in the sheer number of petitions; the failure of the parties to past litigations to reach settlements; and the prospective ICJ proceedings. With relation to this last consideration, one can assume that the HCJ hoped to convey to the ICJ the message the international intervention is unnecessary, as the HCJ is fully capable of applying international law norms to the situation. It might also be speculated that the HCJ assessed that the political acceptability of its decision within Israel would increase if it were to issue its judgment before the ICJ, as this would stress the independence of the HCJ from external pressures.


� See Yuval Shany, The Competing Jurisdictions of International Courts and Tribunals (2003) 24. For elaboration of the ‘same parties’ and ‘same issues’ standards, see Certain German Interests in Polish Upper Silesia (Germany v. Poland), 1925 PCIJ (ser. A) No. 6, at p. 20; Benvenuti and Bonfat Srl. V. Congo, 1 ICSID Rep. 330, 340 (1980); Amco Asia, Pan American Development Ltd. v. Indonesia, 1 ICSID Rep. 389, 409 (1983); China Navigation Co. Ltd. (U.K.) v. U.S. (The ‘Newchwang’), VI R.I.A.A. 64, 65 (1921); Cases 172, 228/83 Hoogovens Greop v. Commission [1985] E.C.R. 2831, 2846; Waste Management Inc. v. Mexico, 41 I.L.M. 1315, 1322 (2002) (ICSID Additional Facility decision on preliminary objections).


� It is notable that the HCJ did not question the applicability of the Fourth Geneva Convention to the proceedings at hand. Beit Sourik Village, supra note � NOTEREF _Ref82929231 \h � \* MERGEFORMAT �2� at para. 23.


� Ibid, at para. 38-39. The reference by the Court to both national and international law arguably strengthens the legitimacy of the decision within Israel and outside it.


� Two other differences in legal analysis could be noted: 1) The HCJ did not address the applicability of human rights treaties to the issue at hand, whereas the ICJ addressed the legality of the separation barrier under both international humanitarian law (IHL) and international human rights law (IHR). This did not, however, bring about a significant change in the outcome of the cases as both IHL and IHR are subject to essentially the same necessity and proportionality limitation standards; 2) The ICJ opinion also addressed the effects of the barrier on the Palestinian right to self-determination, which the HCJ ignored altogether. However, here too the ICJ invocation of the right was dictated by its rejection of Israel’s military necessity arguments. Furthermore, the appropriateness of the Court’s analysis on this point is debatable: it is the occupation and not the barrier which hinders the fulfillment of the right to self-determination (See OPT Wall, supra note � NOTEREF _Ref82929352 \h � \* MERGEFORMAT �1�, separate opinion of Judge Higgins, at para. 31-32).


� These included affidavits by the parties (which comprised the IDF, the Palestinians and residents of Mevaseret Zion – a Jewish town situated in proximity to the barrier), an amicus brief by the Council for Peace and Security (an NGO comprising dovish ex-generals), which eventually joined the proceedings, and an expert opinion paper on ecological implications of the barrier


� See e.g., Beit Sourik Village, supra note � NOTEREF _Ref82929231 \h � \* MERGEFORMAT �2�, at para. 61 (“[A]n alternative route exists… It is based on military control of Jebel Mukatam, without ‘pulling’ the Separation Fence to that mountain… The gap between the security provided by the military commander’s approach and the security provided by the alternate route is minute, as compared to the large difference between a Fence that separates the local inhabitants from their lands, and a Fence which does not separate the two").


� Report of the Secretary-General, supra note � NOTEREF _Ref82929404 \h � \* MERGEFORMAT �3�. The Report contains a two-page summary of the position of the Israeli government on the legal justifications for constructing the barrier. However, it should be noted that Israel argued in its written pleadings that the Report did not accurately reflect its positions.  Written Statement of the State of Israel on Jurisdiction and Admissibility, 30 Jan. 2004, para. 2.24, <http://www.icj-cij.org/icjwww/idocket/imwp/imwpstatements/iWrittenStatement_17_israel.pdf>.


� OPT Wall, supra note � NOTEREF _Ref82929352 \h � \* MERGEFORMAT �1�, at para. 57. There is no indication in the advisory opinion that the specific factual and legal assertions of the Israeli government, as presented during the numerous HCJ proceedings on the legality of the barrier in Israel, were taken into considerations.


� Cf. Military and Paramilitary Activities in and Against Nicaragua, 1986 I.C.J. 14, 26 (“The vigilance which the court can exercise when aided by the presence of both parties to the proceedings has a counterpart in the special care it has to devote to the proper administration of justice in a case in which only one party is present”). See also OPT Wall, supra note � NOTEREF _Ref82929352 \h � \* MERGEFORMAT �1�, separate opinion of Judge Owada,  at para. 30 ("[A]n in�depth effort could have been made by the Court, proprio motu, to ascertain the validity of this argument on the basis of facts and law, and to present an objective picture surrounding the construction of the wall in its entirety, on the basis of which to assess the merits of the contention of Israel").


�  See OPT Wall, supra note � NOTEREF _Ref82929352 \h � \* MERGEFORMAT �1�, dissenting opinion of Judge Buergenthal, at para. 10. Cf. ibid. separate opinion of Judge Higgins, at para. 40 (“[Israel has not] explained to the United Nations or to this Court why its legitimate security needs can be met only by the route selected”).


� It could be argued that the fact that the barrier was designed to protect unlawful settlements renders it illegal ipso facto thus obviating the need for ascertaining the necessity of constructing it. However, the Court never makes such an argument. Further, such argument is problematic as it overlooks segments of the barrier constructed in the Occupied Territories, which directly protect cities and villages within Israel proper. It is also oblivious to any strategic military advantage of constructing obstacles in ‘enemy territory’ (especially in the light of possible rocket attacks on Israeli population centers).
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