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On 8 December 2003, the General Assembly of the UN adopted Resolution A/RES/ES-10/14, which requested the International Court of Justice (ICJ) to urgently render an advisory opinion on “[w]hat are the legal consequences arising from the construction of the wall being built by Israel, the occupying Power, in the Occupied Palestinian Territories, including in and around East Jerusalem, as described in the report of the Secretary-General, considering the rules and principles of international law including the Fourth Geneva Convention of 1949, and relevant Security Council and General Assembly Resolutions”. Although the Resolution was adopted by a large margin of vote (90 for to 7 against), a relatively large number of states (72) abstained.

The purpose of this short note is to discuss the general outlines of the advisory jurisdiction of the ICJ, to explain the conditions for its application and to assess its potential effects. I will try to address these issues not in an abstract manner, but through reference to the circumstances of the Separation Barrier (or Separation Wall) case.

The power of the ICJ to issue advisory opinions is anchored in two main provisions: article 96 of the UN Charter and article 65 of the Court’s Statute. These provisions (modeled after a parallel procedure which existed under the Statute of the Permanent Court of International Justice - the antecedent of the ICJ), empower the Court to issue non-binding legal opinions, at the request of one of the two principal UN Organs – the General Assembly or the Security Council, or of any other UN organ or specialized agencies, which had been authorized by the General Assembly to submit such a request (to date, some 20 organs and agencies have received proper authorization. These include the World Health Organization, World Bank, the International Labor Organization and the International Atomic Energy Agency). While the General Assembly and the Security Council may refer, in theory, any legal question to the Court, the other organs and agencies can only submit questions pertaining to the scope of their activities. Indeed, in 1996, the ICJ refused to issue an advisory opinion on the legality of nuclear weapons presented to it by the World Health Organization, holding that the request exceeds the mandate of the Organization. At the same time, it accepted a similar request submitted by the General Assembly, as the power of that organ to request advisory opinion is virtually unlimited.

Application of this rule in Separation Barrier case would mean that the Court is generally competent to review the request, as it was submitted by a generally competent organ - the General Assembly. Two caveats, however, ought to be mentioned. First, as I will explain below, the Court has discretion whether to entertain a request for advisory opinion and may choose not to issue an opinion if there are ‘compelling reasons’ which militate against it even if it was requested by a competent body. Second, there is room to argue that serious legal defects in the Resolution of the relevant organ or agency requesting the opinion (e.g., ultra vires or violation of essential procedural requirements) should bar the Court from accommodating the request. Indeed, in the present case, the Court is expected to address Israel’s objections concerning the alleged unlawfulness of Resolution A/RES/ES-10/14 before examining other aspects of the case.

Although the advisory jurisdiction was primarily developed to assist the UN and its related agencies in their operations, in practice, there have been a few cases in which the advisory procedure had been utilized to invite the Court to provide legal guidance relating to specific disputes pending before UN bodies: e.g., in relation to the dispute concerning South Africa’s presence in Namibia and in relation to the dispute over sovereignty in Western Sahara. The Court however emphasized that it will not allow its advisory jurisdiction to manipulate the principle that inter-State disputes can only be brought before it with the consent of the disputing parties: 

“In certain circumstances, therefore, the lack of consent of an interested State may render the giving of an advisory opinion incompatible with the Court's judicial character. An instance of this would be when the circumstances disclose that to give a reply would have the effect of circumventing the principle that a State is not obliged to allow its disputes to be submitted to judicial settlement without its consent. If such a situation should arise, the powers of the Court under the discretion given to it by Article 65, paragraph 1, of the Statute, would afford sufficient legal means to ensure respect for the fundamental principle of consent to jurisdiction. (Western Sahara, 1975 ICJ 12, at para. 33)

This principle conforms to the precedent established by the Permanent Court of International Justice in the 1923 Eastern Carelia case, where the Court refused to issue an advisory opinion regarding a dispute between the Soviet Union and Finland, citing the refusal of the Soviet Union (which was not a member of the League of Nations, at the time) to participate in the proceedings and to provide the Court with information, which could facilitate discussion of the case. It should however be noted that despite the above dicta, the practice of the ICJ has been less hospitable to the notion that State consent constitutes a prerequisite to engagement in advisory proceedings, and the Court has been willing to issue opinions without the consent of the States involved whenever it felt that its advice could assist the UN or its related agencies in the fulfillment of their functions. In fact, the ICJ has never used its discretionary powers to reject a request for issuing an advisory opinion.

In the Separation Barrier case, the Court will be confronted with the question of the propriety of issuing an opinion. Not only will it be confronted by the argument that it should not intervene in the Israeli-Palestinian dispute over the legality of the separation barrier without Israel’s consent, other issues, relating to the desirability of the Court’s involvement would need to be addressed. Most notable among these are the allegedly adverse implications of litigation, and the ensuing ‘legalization’ of one aspect of the Israeli-Palestinian conflict on the more comprehensive ‘roadmap’ peace process, espoused by the Security Council in Resolution 1515 (2003).  

In sum, the Court must establish its jurisdiction and the propriety of entertaining the request for advisory opinion before addressing the merits of the matter. In this respect, I believe, that the procedure which the Court has adopted in the present case, as well as in other ‘quasi-contentious’ advisory proceedings, is open to criticism, as it fails to distinguish between the two stages of the proceedings – preliminary objections and merits. This distinction, which the Court habitually applies in contentious inter-state cases, has not been implemented to date in advisory proceedings, despite the Court’s power to shape its advisory procedures in accordance with contentious procedures (article 68 ICJ Statute; article 102, Rules of Court). While it is true that a two-stage proceeding might entail some delays, I would submit that it is more conducive to judicial economy than a one-stage procedure. A two-stage procedure ensures that the Court hears the parties’ extensive pleadings on the merits only in cases which fall properly within its competence. Otherwise, considerable judicial time and the time and resources by State involved in the proceedings could go to waste. Similarly, one-stage proceedings unduly reward frivolous requests, which seek to obtain the publicity and ensuing political gain associated with pleadings on the merits before the ICJ, even in cases which ultimately fall outside the Court’s jurisdiction. Hence, both policy considerations and judicial economy justify reexamination by the Court of the procedure in ‘quasi-contentious’ advisory proceedings, and other proceedings which raise significant jurisdictional issues).

In the present case, where the factual and legal questions are complex and where the time frame for the proceedings is extremely short (less than two months between the request and the submission of written pleadings), the decision of the Court not to conduct preliminary proceedings seems particularly regrettable. In fact, it could be speculated that the decision of Israel to submit pleadings dealing only with preliminary issues was dictated, in part, by time constraints, and by the reluctance to prepare a case on the merits, which might prove to be unnecessary.

If the Court accepts jurisdiction over the case, it will address the merits of the case on the basis of written and oral pleadings presented to it by interested States, inter-governmental organizations and by Palestine (which the Court allowed to participate in the proceedings, on the basis of its observer status at the UN). So far, forty-seven States, organizations and entities have submitted written pleadings. In theory, more States and organizations could join the oral pleadings.

As indicated earlier, the opinion itself is not legally binding, and cannot be enforced in the method prescribed for enforcement of judgments of the Court (article 94 of the UN Charter authorizes the Security Council to enforce judgments but not advisory opinions). Still, the prestige of the Court and its authoritative status could attribute considerable weight in world opinion to its opinion on the application of international law. Furthermore, the opinion of the Court could mobilize UN bodies into action that is deemed necessary to promote the implementation of the substance of the opinion (from political condemnation to legal sanctions). However, in the present case, the impact of an opinion declaring the illegality of the separation barrier on Israeli policy is unclear. The fact that Israel has already been the target of numerous UN Resolutions criticizing its practices in the Occupied Territories, including the construction of the separation barrier, put into question the ability of additional non-binding UN procedures to influence its conduct. At the same time, the reservations expressed by US, some EU member States and Russia regarding the utility of the advisory proceedings, render somewhat unlikely the mobilization of the Security Council to take measures against Israel (in a manner comparable to the manner in which the Namibia opinion was used to apply pressure against South Africa). 

To conclude, the Separation Barrier case raises a host of issues relating to the proper role of advisory opinion proceedings and to the desirable procedure in such proceedings. The initial response of the Court to these challenges – mainly the decision not to divide the proceedings into two stages – seems questionable. It remains to seen whether the reaction of the Court to the preliminary objections and to the merits of the case will be conducive to the purpose of the advisory opinion procedure, to the attainment of the goals of the United Nations and to the promotion of an international rule of law,
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